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United States Court of Appeals f<j>r the 

District of Columbia 


No. 6657. | 

Public Motor Service, Inc., a Corporation, ej al., 

Appellants, 


Standard Oil Company of New Jersey, a Corporation. 


a Supreme Court of the District of Columbia. 

j 

i 

At Law. 

i 

i 

No. 83970. j 

i 

j 

Standard Oil Company of New Jersey, a Corporation, 

Plaintiff, i 

j 

vs. j 

Public Motor Service, Inc., a Corporation; Paul B. 
Cramer, Joseph H. Nicholson, Grace E. Nicholson, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court I of the 
District of Columbia, at the City of Washington, jin said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Declaration. 

Filed May 8, 1934. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 83970. 

Standard Oil Company of Xew Jersey, a Corporation, 

Plaintiff, 


vs. 

Public Motor Service, Inc., a Corporation; Paul B. 
Cramer, Joseph II. Xicholson, Grace E. Xicholson, De¬ 
fendants. 

The plaintiff, Standard Oil Company of Xew Jersey, a 
corporation, sues the defendants, Public Motor Service, 
Inc., a corporation, Paul B. Cramer, Joseph II. Xicholson, 
and Grace E H Xicholson, for that heretofore on, to wit, 
the 10th day of October, 1933, the said Public Motor Serv¬ 
ice, Inc., duly made, executed and delivered to plaintiff, 
duly endorsed by the said Paul B. Cramer, Joseph H. 
Xicholson and Grace E. Xicholson, its certain promissory 
note bearing the aforesaid date of October 10, 1933, where¬ 
by said Public Motor Service, Inc. promised to pay to the 
order of plaintiff on demand the sum of Eighteen Thousand 
Xine Hundred Six Dollars and Seventy-nine Cents, 
with interest at the rate of six per centum per annum until 
paid at the Columbia National Bank, Washington, D. C. 
and plaintiff says that at sundry times thereafter payments 
on account of the principal of said note aggregating the 
sum of Five Hundred Eiglitv-eight Dollars and Seventy- 
two Cents have been made and credited by plaintiff upon 
the principal of said note, and a further credit thereon 
given of One Hundred Thirteen Dollars and Eighteen 
Cents in settlement of overcharges to defendant Public 
Motor Service, Inc. on deliveries of plaintiff’s prod- 
12 ucts to said defendant, leaving a net balance of prin¬ 
cipal of Eighteen Thousand Two Hundred Four Dol- 
iars and Eighty-nine Cents now justly due and owing to 
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plaintiff from said defendants, as will more particularly 
appear from the particulars of demand attached hereto and 
made part hereof; that on, to wit, the 7th day of jMay, 1934, 
demand for payment of said principal with accrued in¬ 
terest thereon was duly made upon the maker of j said note, 
the aforesaid Public Motor Service, Inc. but payniient there¬ 
of was refused by said corporation, of which refusal due 
notice was given the aforesaid endorsers, the cjefendants 
Paul B. Cramer, Joseph H. Nicholson and Grace |E. Nichol¬ 
son, on, to wit, the 7th day of May, 1934; that[ no other 
payments upon the aforesaid principal sum norj any pay¬ 
ments of or on account of interest thereon have been made 
by said defendants, or anv of them, or bv anv one! for them, 
and that there is now justly owing to the plaintiff by said 
defendants the aforesaid principal sum of Eighteen Thou¬ 
sand Two Hundred and Four Dollars and Eighty-nine 
Cents, together with interest upon the aforesaid njote at the 
rate of six per centum per annum as follows: ypon $18,- 
906.79 from October 10, 1933 to November 6, 19331; on $18,- 

805.78 from November 6, 1933 to December 4, 1933; on $18,- 

780.78 from December 4, 1933 to December 7, 1933j; on $18,- 
723.09 from December 7, 1933 to December 8, Il933; on 
$18,576.63 from December 8, 1933 to December ill, 1933; 
on $18,552.54 from December 11, 1933 to January 4, 1934; 
on $18,527.54 from January 4, 1934 to February 5, 1934; 
on $18,496.45 from February 5, 1934 to February |23, 1934; 
on $18,493.69 from February 23, 1934 to March j 6, 1934; 
on $18,468.69 from March 6, 1934 to March 12, ’1934; on 
$18,343.07 from March 12, 1934 to April 4, 1934;! on $18,- 
318.07 from April 4, 1934 to April 12, 1934; on $18,204.89 

from April 12, 1934. j 

3 Wherefore plaintiff brings this suit anjd claims 

from said defendants the aforesaid principal sum 
of Eighteen Thousand Two Hundred and Four Dollars and 
Eighty-nine Cents ($18,204.89), together with interest as 
aforesaid, besides costs of this suit. (Less a cjredit of 
$166.23 on account of accrued interest.) j 

Leave to amend granted Cox, J., 10/28/35. 

WALTER C. CLEPHAiNE, 

J. WILMER LATIMER; 

GILBERT L. HALL, 

7 i 

Attorneys for Plaintiff . 
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Particulars of Demand. 


Copy of Note Sued on. 


‘‘Washington, D. C., October 10, 1933. 


On demand we promise to pay to the order of Standard 
Oil Company of New Jersey Eighteen Thousand Nine Hun¬ 
dred and Six—79/100—Dollars, for value received, with 
interest at the; rate of G per cent, per annum until paid. 
£18,906.79. 

Payable at The Columbia National Bank, Washington, 
1). C* 


PUBLIC MOTOR SERVICE, INC., 
Bv PAUL B. CRAMER, 

Pi * esident, 

Address 5949 Georgia Ave.,N.W.” 


Due —. 

Endorsements upon said Note: 

PAUL B. CRAMER, 

707 Roxboro Place, N. IF. 

JOSEPH H. NICHOLSON, 

627 Farragut Street , A 7 . IF. 

GRACE E. NICHOLSON, 

627 Farragut Street , A 7 . W. 

and sundry payments on account of the principal of said 
note as follows: November 6, 1933, $94.68; Novem- 
4 her 6, 1933; $6.33; December 4, 1933, $25.00; De¬ 
cember 7, 1933, $57.69; December 8, 1933, $146.46; 
December 11, 1934, $16.12 and $7.97; January 4, 1934, 
$25.00; February 5, 1934, $25.00 and $6.09; February 23, 
1934, $2.76; March 6, 1934, $25.00; March 12, 1934, $125.62; 
April 4, 1934, $25.00; and a credit for overcharges of 
$113.18, making in all $701.90, and leaving a balance of 
principal due from defendants to plaintiff of $18,204.89. 

Interest Upon Said Note. 

Interest upon the said note at the rate of six per centum 
per annum as follows: $18,906.79 from October 10, 1933, 
to November 6, 1933; on $18,805.78 from November 6, 1933 
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to December 4, 1933; on $1S,780.78 from December 4, 1933 
to December 7, 1933; on $18,723.09 from December 7, 1933 
to December 8, 1933; on $18,576.63 from December 8, 1933 
to December 11, 1933; on $18,552.54 from December 11, 

1933 to January 4, 1934; on $18,527.54 from January 4, 

1934 to February 5, 1934; on $18,496.45 from February 5, 
1934 to February 23, 1934; on $18,493.69 fromj February 
23, 1934 to March 6, 1934; on $18,468.69 from! March 6, 
1934 to March 12, 1934; on $18,343.07 from March 12, 1934 
to April 4, 1934; on $18,318.07 from April 4, 19^4 to April 
12, 1934; on $18,204.89 from April 12, 1934. i 

WALTER C. CLEPHAKE, 

J. WILMER LATIMER] 
GILBERT L. HALL, j 

Attorneys for plaintiff. 

5 Plea of Joseph II. Nicholson. 

| 

Filed June 2, 1934. 

| 

* # * # * # 

Comes now Joseph H. Nicholson, by his attorneys, and 
for a plea to the declaration filed herein says tha| he is not 
indebted to the plaintiff in the amount claimed or in any 

amount whatsoever and for reasons therefor says: defend- 

i 

ant is the husband of Grace E. Nicholson, one of the de¬ 
fendants herein, the said Grace E. Nicholson being the 
owner of a majority of the capital stock of the jlefendant 
Public Motor Service, Inc., a corporation; said corporation 
for a long period of time prior to the time of tile signing 
of the promissory note forming the subject matt|er of this 
action was engaged in the operation and maintenance of 
an automobile service station, including the said of gaso¬ 
line, oil and automobile accessories; that at the time of 
the signing of the promissory note sued on hereiij, the said 
Public Motor Service, Inc. was indebted to the plaintiff in 
a large sum of money, and desired an extension of credit 
from the plaintiff; the plaintiff agreed that it wo^ld extend 
such credit provided this defendant and others j endorsed 
a promissory note for the balance then due, as ^n accom¬ 
modation : that the defendant was persuaded by the plain¬ 
tiff to sign said promissory note because of certain false 
and misleading representations made to the defendant by 
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the plaintiff; that plaintiff, by and through its agents, ad¬ 
vised the defendant that the said account between the 
Public Motor Service, Inc. and the plaintiff as indicated 
by certain records exhibited to the defendant by the plain¬ 
tiff was honest and correct and represented accurately all 
gasoline and oil which had been sold to the Public Motor 
Service, Inc. by the plaintiff and which had not been paid 
for by the said Public Motor Service, Inc.; that the 
6 plaintiff knew that said representations were false 
or except for a reckless and wanton disregard of the 
truth or falsity of said representations the plaintiff would 
have known them to be false; the plaintiff was the owner 
of a number of gasoline tank wagons out of which it de¬ 
livered to the Public Motor Service, Inc. gasoline as pur¬ 
chased by the said Public Motor Service, Inc. and deliv¬ 
ered the said gasoline in underground tanks owned bv the 
said Public Motor Service, Inc.; that the containers on said 
gasoline tank wagons were improperly marked so that on 
everv deliverv of gasoline made to the said Public Motor 
Service, Inc. by the plaintiff there was a large shortage, 
said shortage being at all times known to the said plaintiff; 
that this defendant relied upon the statements of the agents 
of the plaintiff that the statements of account prepared and 
exhibited by the plaintiff were honest and true, and be¬ 
cause of such statement this defendant was persuaded to 
endorse said note as an accommodation as aforesaid; that 
had this defendant known that said representations were 
false he would not have endorsed said note as aforesaid; 
this defendant further savs that because he was induced 
to sign said note as an accommodation because of the false 
and misleading statements of the plaintiff, by and through 
its agents, he was induced to do so through fraud, and that 
therefore the plaintiff should not be entitled to recover 
on said endorsement. Defendant therefore prays that this 
suit be dismissed as against him with costs in his behalf 
sustained. 

i GEORGE E. EDELIX. 

THEODORE D. PEYSER, 

Attorneys for Defendant. 
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7 Plea of Grace E. Nicholson. 

Filed June 2, 1934. i 

* * ■* # # * I # 

i 

i 

Comes now Grace E. Nicholson, by her attorneys, and for 
a plea to the declaration filed herein says that $he is not 
indebted to the plaintiff in the amount claimed pr in any 
amount whatsoever and for reasons therefor sayi: defend¬ 
ant is the wife of Joseph H. Nicholson, one of tlje defend¬ 
ants herein; said defendant Grace E. Nicholson jbeing the 
owner of a majority of the capital stock of the defendant 
Public Motor Service, Inc., a corporation; said corporation 
for a long period of time prior to the time of thje signing 
of the promissory note forming the subject matter of this 
action was engaged in the operation and maintenance of 
an automobile service station, including the sale! of gaso¬ 
line, oil and automobile accessories; that at the tijne of the 
signing of the promissory note sued on herein,] the said 
Public Motor Service, Inc. was indebted to the plaintiff in 
a large sum of money, and desired an extension!of credit 
from the plaintiff; the plaintiff agreed that it wou^d extend 
such credit provided this defendant and others [endorsed 
a promissory note for the balance then due, as ^n accom¬ 
modation ; that the defendant was persuaded by the plain¬ 
tiff to sign said promissory note because of certain false 
and misleading representations made to the defehdant by 
the plaintiff; the plaintiff, by and through its agents, ad¬ 
vised the defendant that the said account between!the Pub¬ 
lic Motor Service, Inc. and the plaintiff as indicated by 
certain records exhibited to the defendant by the! plaintiff 
was honest and correct and represented accurately! all gaso¬ 
line and oil which had been sold to the Public Molor Serv¬ 
ice, Inc. by the plaintiff and which had not beenjpaid for 
by the said Public Motor Service, Inc.; that the plaintiff 
knew that said representations were false or, except for a 
reckless and wanton disregard of the truth or falsity 

8 of said representations the plaintiff woi^ld have 
known them to be false; the plaintiff was the owner 

of a number of gasoline tank wagons out of which it deliv¬ 
ered to the Public Motor Service, Inc. gasoline! as pur¬ 
chased by the said Public Motor Service, Inc. aid deliv- 
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ered the said gasoline in underground tanks owned by the 
said Public Motor Service, Inc.; that the containers on said 
gasoline tank wagons were improperly marked so that on 
everv delivery of gasoline made to the said Public Motor 
Service, Inc. by the plaintiff there was a large shortage, 
said shortage being at all times known to the said plaintiff; 
that this defendant relied upon the statements of the agents 
of the plaintiff ithat the statements of account prepared and 
exhibited by the plaintiff were honest and true, and because 
of such statement this defendant was persuaded to endorse 
said note as an accommodation as aforesaid; that had this 
defendant known that said representations were false she 
would not have endorsed said note as aforesaid; this de¬ 
fendant further says that because she was induced to sign 
said note as an accommodation because of the false and 
misleading statements of the plaintiff, by and through its 
agents, she was induced to do so through fraud, and that 
therefore the plaintiff should not be entitled to recover on 
said endorsement. Defendant therefore prays that this 
suit be dismissed as against her with costs in her behalf 
sustained. 

GEORGE E. EDELLW 
THEODORE D. PEYSER, 

Attorneys for Defendant. 

9 Replication to Plea of Joseph 11. Nicholson. 

Filed June 9, 1934. 

***** « * 

The plaintiff, Standard Oil Company of New Jersey, a 
corporation, for replication to the plea of the defendant 
Joseph H. Nicholson, says that said plaintiff made neither 
to said defendant nor to any of the other defendants to this 
suit any false or misleading representations as to the 
amount of the indebtedness to plaintiff of Public Motor 
Service, Inc. at or about the time of the execution of said 
note and the endorsement thereof bv said defendant, nor 
at anv other time, nor was the said defendant nor were anv 
of the other defendants induced or persuaded by plaintiff 
to sign or endorse the said promissory note by or because 
of any false or misleading representations made to them 
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or any of them by said plaintiff or by any one on |its behalf; 
that at the time said note was executed and delivered the 
books of account of said plaintiff showed the precise 
amount of the indebtedness of the maker thereof to said 
plaintiff to be the amount for which said note was given; 
that some months thereafter, to wit, about (the! 


Leave to 
amend 
granted 
Cox J. 

10/28/35. 


middle of January), 1934, said plaintiff for the 
first time had cause to suspect that one of its 
gasoline tank trucks used in deliveries of gaso¬ 
line to the service station of the defendant Public 
Motor Service, Inc. and to stations of other cus¬ 
tomers in the District of Columbia, might be inac- ! 
curately gauged. The tank truck aforesaid contained six sepa¬ 
rate compartments for gasoline, the capacity of ^Vliich said 
compartments varied from two hundred and six !(206) gal¬ 
lons to five hundred and ten (510) gallons; that jvvhen said 
plaintiff learned that there might be some inaccuijacy in the 
gauging of certain of said compartments, lit had all 
10 of them carefully measured and tested and found that 
out of a total gallonage capacity of saiq truck of 
two thousand and sixty-five and one-half (20(15*4) gal¬ 
lons, there was a variation of approximately twelve and 
one-half (12M>) gallons; whereupon said plaintiff immedi¬ 
ately caused its records of deliveries to its customers from 
said truck, including said defendant Public Moto^ Service, 
Inc., to be carefully examined and checked in ordei* to ascer¬ 
tain if thev or anv of them had been over-charged |bv reason 
of said inaccurate gauging, and it thereby ascertained that 
there had been some small over-charges, and thereupon it 
paid or credited to the account of all of its customers who 
had been served by the tank truck referred to tl^e amount 
of such over-charges, and as to the defendant Public Motor 
Service, Inc., said plaintiff credited upon the qforesaid 
promissory note the sum of One Hundred Thirteen Dollars 
and Eighteen Cents ($113.18), as shown by the Particulars 
of Demand attached to the Declaration herein, which 
amount represented the over-charges to it when ijt was be¬ 
ing served bv said truck. 

CLEPHANE & LATIMER, 

By J. WILMER LATIMER, 

Attorneys for Plain aw. 
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Replication to Pica of Grace E. Nicholson. 
Filed June 9, 1934. 


* # * * # # * 

The plaintiff, Standard Oil Company of New Jersey, a 
corporation, for replication to the plea of the defendant 
Grace E. Nicholson, says that said plaintiff made neither 
to said defendant nor to any of the other defendants to this 
suit any false or misleading representations as to the 
amount of the indebtedness to plaintiff of Public Motor 
Service, Inc. at or about the time of the execution 
11 of said note and the endorsement thereof bv said 
defendant, nor at any other time, nor was the said 
defendant nor were anv of the other defendants induced 
or persuaded by plaintiff to sign or endorse the said promis¬ 
sory note by or because of any false or misleading repre¬ 
sentations made to them or any of them by said plaintiff 
or bv anv one on its behalf; that at the time said note was 
executed and delivered the books of account of said plain¬ 
tiff showed the precise amount of the indebtedness of the 
maker thereof to said plaintiff to be the amount 
for which said note was given; that some months Leave to 
thereafter, to wit, about (middle of January), amend 
1934, said plaintiff for the first time had cause granted 

to suspect that one of its gasoline tank trucks Cox J. 

used in deliveries of gasoline to the service sta- 10/28/35. 
tion of the defendant Public Motor Service, Inc. 
and to stations of other customers in the District of Co¬ 
lumbia, might be inaccurately gauged. The tank truck 
aforesaid contained six separate compartments for gaso¬ 
line, the capacity of which said compartments varied from 
two hundred and six (206) gallons to five hundred and ten 
(510) gallons; that when said plaintiff learned that there 
might be some inaccuracv in the gauging of certain of said 
compartments, it had all of them carefully measured and 
tested and found that out of a total gallonage capacity of 
said truck of two thousand and sixty-five and one-half 
(2065%) gallons, there was a variation of approximately 
twelve and one-half (12%) gallons; whereupon said plain¬ 


tiff immediately caused its records of deliveries to its cus¬ 
tomers from said truck, including said defendant Public 
Motor Service, Inc., to be carefully examined and checked 
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in order to ascertain if they or any of them had ijieen over¬ 
charged bv reason of said inaccurate gauging-, and it there- 
by ascertained that there had been some small overcharges, 
and thereupon it paid or credited to the Recount of 
12 all of its customers who had been served btr the tank 
truck referred to the amount of such overcharges, 
and as to the defendant Public Motor Service, line., said 
plaintiff credited upon the aforesaid promissory note the 
sum of One Hundred Thirteen Dollars and Eighteen Cents 
($113.18), as shown by the Particulars of Demand attached 
to the Declaration herein, which amount represented the 
over-charges to it when it was being served bv siid truck. 

CLEPHANE & LATIMER, 

By J. WILMER LATIMER,| 

Attorneys for Plaintiff. 

. 

i 

Joinder in Issue. 


Filed June 25, 1934. 


The defendants, Joseph II. Nicholson and Grace E. 
Nicholson, join issue upon the plaintiff’s replication to 
pleas of said defendants. j 

GEORGE E. EDELIN, j 
THEODORE D. PEYSEjR, 

Attorneys for Defendants. 

I 

Pleas of Paul B. Cramer. ! 

! 

Filed July 16,1934. j 


Comes now Paul B. Cramer, by his attorneys, and for a 
plea to the declaration filed herein says that he i^ not in¬ 
debted to the plaintiff in the amount claimed orl in any 
amount whatsoever and for reasons therefor says: 
13 defendant is the President and a stockholder in the 
Public Motor Service, Inc., a corporation; said corpo¬ 
ration for a long period of time prior to the time of the sign¬ 
ing of the promissory note forming the subject matter of 
this action, was engaged in the operation and maintenance 


12 


PUBLIC MOTOR SERVICE, INC., VS. 


of an automobile service station, including the sale of gaso¬ 
line, oil and automobile accessories; that at the time of 
the signing of the promissory note sued on herein, the 
said Public Motor Service, Inc. was indebted to the plain¬ 
tiff in a large sum of monev, and desired an extension of 
credit from the plaintiff; the plaintiff agreed that it 
would extend such credit provided this defendant and oth¬ 
ers endorsed a promissory note for the balance then due, 
as an accommodation; that the defendant was persuaded 
by the plaintiff to sign said promissory note because of 
certain false and misleading representations made to the 
defendant by the plaintiff; the plaintiff, bv and through 
its agents, advised the defendant that the said account 
between the Public Motor Service, Inc. and the plaintiff 

as indicated bv certain records exhibited to the defendant 

* 

by the plaintiff was honest and correct and represented 
accuratelv all gasoline and oil which had been sold to the 
Public Motor Service, Inc. by the plaintiff Jind which had 
not been paid for by the said Public Motor Service, Inc.; 
that the plaintiff knew that said representations were false 
or, except for a reckless and wanton disregard of the truth 
or falsity of stiid representations the plaintiff would have 
known them toj be false; the plaintiff was the owner of a 
number of gasoline tank wagons out of which it delivered 
to the Public Motor Service, Inc. gasoline as purchased 
by the said Public Motor Service, Inc. and delivered the 
said gasoline in underground tanks owned by the said 
Public Motor Service, Inc.; that the containers on said 
gasoline tank wagons were improperly marked so that on 
every delivery of gasoline made to the said Public 
14 Motor Service, Inc. by the plaintiff there was a large 
shortage, said shortage being at all times known to 
the said plaintiff; that this defendant relied upon the state¬ 
ments of the agents of the plaintiff that the statements of 
account prepared and exhibited by the plaintiff were honest 
and true, and because of such statements this defendant 
was persuaded to endorse said note as an accommodation 
as aforesaid; that had this defendant known that said rep¬ 
resentations were false he would not have endorsed said 
note as aforesaid; this defendant further savs that because 
he was induced to sign said note as an accommodation be¬ 
cause of the false and misleading statements of the plain¬ 
tiff, by and through its agents, lie was induced to do so 
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through fraud, and that therefore the plaintiff Should not 
be entitled to recover on said endorsement, defendant 
therefore prays that this suit be dismissed as against him 
with costs in his behalf sustained. j 

II. ! 

i 

i 

Xow conies Paul B. Cramer, and for a further plea to 
said declaration hied herein, savs that he is not! indebted 
to the plaintiff in the amount claimed or any part thereof, 
and for reasons therefor says: the defendant is jdie presi¬ 
dent and a stockholder in the Public Motor Service, Inc., a 
corporation, and prior to the time of the signing of the 
promissory note sued on herein, it was engaged in the 
operation and maintenance of an automobile service sta¬ 
tion, including a sale of gasoline, oil and automobile ac¬ 
cessories at retail and which gasoline, oil and automobile 
accessories had been purchased from the plaintiff and for 
which purchases it was indebted to the plaintiffj and for 
that the plaintiff agreed that it would extend j?redit to 
the defendant, Public Motor Service, Inc., upon g promis¬ 
sory note for the balance which the plaintiff claimed to be 
owing and which was long overdue and that the 
15 purpose for obtaining said note was, as tjie plain¬ 
tiff advised the defendants, to enable the Extension 
of further credit for the amount alleged to be owing by 
the defendant, Public Motor Service, Inc., to the plaintiff; 
and for that on, to-wit, the 10th day of October, 1933, when 
the said note was executed, there was in full force and ef¬ 
fect, a code covering the petroleum industry, to which the 
plaintiff and the defendants were subject, adopted pur¬ 
suant to the provisions of the National Industrial Recov¬ 
ery Act, which among other things provided by] Article 
5, Rule 5, | 

i 

“The schedule of credit attached hereto marked Alppendix 
“B” is hereby adopted by the petroleum industry as a 
uniform basis of credit to be applicable to all deliveries 
made after the effective date of this Code. The grajnting of 
a longer term of credit or a larger rate of Discount by any 
refiner, distributor, jobber, wholesaler, or retailer, tjian that 
allowed by this schedule shall constitute an unfair method 
of competition.” 

| 

I 
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and further it was provided by said code in Appendix B 
that said payments on sales should be made by cash or 
coupons, net, on the fifteenth proximo after delivery and 
further it was provided in and by Article 5, Rule 13 as 
follows: 

“Refiners, distributors, jobbers or wholesalers shall not 
loan money to retailers or others engaged in the sale of 
petroleum products, or to consumers, for any purpose what¬ 
soever and shall not extend anv credit to anv retailer or 
to any one engaged in selling petroleum products to con¬ 
sumers except i for merchandise sold for resale. Refiners, 
distributors, jobbers, or wholesalers shall not pay for or 
reimburse to any retailer or consumer, either directly or in¬ 
directly any property tax, privilege tax, license fee or tax, 
inspection fee or tax, chain store tax, or any other charge, 
tax, or impost levied or assessed by any taxing authority 
upon any retailer or consumer in connection with the opera¬ 
tion of any place or facil/ity for the sale of petroleum 
products, nor advance money for the same.” 

and it is further provided in and by said code and Rule 15 
thereof that, no contracts in violation of the code are pro¬ 
tected and this defendant says further that the pro¬ 
lb curement of the note sued on by the plaintiff was 
accomplished for the purpose avoiding compliance 
with the aforesaid code in force for the petroleum in¬ 
dustry duly promulgated, in this, that the purchase price 
of the gasoline, oils and automobile accessories at the time 
of the execution of the note was long since overdue and 
had been overdue for more than fortv-five davs, and that 
the execution of said note and the consideration for the 
execution thereof was the aforesaid extension of credit in 

violation of the National Industrial Recoverv Act and the 

•> 

regulations promulgated there made. 

ALFRED M. SCHWARTZ, 
Attorney for Defendant, Paid B. Cramer. 

17 Replication to First Plea of Defendant Paul B. 

Cramer 

Filed July 30, 1934. 

* * * # # * # 

The plaintiff, Standard Oil Company of New Jersey, a 
corporation, for replication to the plea of the defendant 
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| 

Paul 1>. Cramer, says that said plaintiff made [neither to 
said defendant nor to any of the other defendants to this 
suit any false or misleading representations j as to the 
amount of the indebtedness to plaintiff of Public Motor 
Service, Inc., at or about the time of the execution of 
said note and the endorsement thereof by said (defendant, 
nor at any other time, nor was the said defendant nor 
were any of the other defendants induced or persuaded 
by plaintiff to sign or endorse the said promissory note 
by or because of any false or misleading representations 
made to them or any of them by said plaintiff pr by any 
one on its behalf; that at the time said note wai executed 
and delivered the books of account of said plaintiff showed 
the precise amount of the indebtedness of the maker 
thereof to said plaintiff to be the amount for ! 
which said note was given; that some months Leave to 
thereafter, to wit, about (the middle of January) amend 
1934, said plaintiff for the first time had cause to granted 
suspect that one of its gasoline tank trucks used Cox J. 
in deliveries of gasoline to the service station 10/28/35 
of the defendant Public Motor Service, Inc. 
and to stations of other customers in the District of Co¬ 
lumbia, might be inaccurately gauged. The thnk truck 
aforesaid contained six separate compartments '^or gaso¬ 
line, the capacity of which said compartments varied from 
two hundred and six (206) gallons to five hundred and 
ton (510) gallons; that when said plaintiff learned that 
there might be some inaccuracy in the gauging cjf certain 
of said compartments, it had all of them [carefully 
18 measured and tested and found that out (|f a total 
gallonage capacity of said truck of two thousand 
and sixty-five and one-half (2065%) gallons, there was a 
variation of approximately twelve and one-half (12%) 
gallons; whereupon said plaintiff immediately caused its 
records of deliveries to its customers from sajd truck, 
including said defendant Public Motor Service, I^c., to be 
carefully examined and checked in. order to ascertain if 
thev or anv of them had been overcharged bv reason of 
said inaccurate gauging, and it thereby ascertained that 
there had been some small over-charges, and thereupon it 
paid or credited to the account of all of its customers who 
had been served by the tank truck referred to thcj amount 
of such over-charges, and as to the defendant Publfc Motor 

i 
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Service, Inc., said plaintiff credited upon the aforesaid 
promissory note the sum of One Hundred Thirteen Dollars 
and Eighteen Cents ($113.18), as shown by the Particulars 
of Demand attached to the declaration therein, which 
amount represented the over-charges to it when it was 
beimr served bv said truck. 

CLEPHAXE & LATIMER, 
GILBERT L. HALL, 

By J. WILMER LATIMER, 

, Attorneys for Plaintiff. 

Memoranda. 

September 18, 1935.—Demurrer to 2d plea of defendant 
Cramer sustained—Adkins, J. 

September 1?, 1935.—Judgment by default against de¬ 
fendant Public .Motor Service, Inc. for $18204.89 and in¬ 
terest as claimed in declaration—and costs. 

19 Supreme Court of the District of Columbia. 

Monday, October 28, 1935. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

<ii> w # w w # # 

Upon consideration of the motion this day made, for 
leave to amend the declaration, the replication to plea of 
Grace E. Nicholson, the replication to plea of Joseph H. 
Nicholson and the replication to first plea of defendant 
Paul B. Cramer, it is ordered that said motion be, and the 
same is hereby granted. 

And thereupon, come now the parties hereto by their 
respective attorneys of record and a jury of good and 
lawful persons of this district, to-wit: G. L. Cook, J. H. 
Goodwin, C. A. Beall, Angela L. Carman, Mellie V. Doug¬ 
lass, Nettie L. Eckendorf, Alice E. Gaskins, Constance 
Grice, Violet J. Parker, Mrs. C. B. Batson, Margaret E. 
Davis and II. AY. Griffith, who are duly sworn to well and 
truly try the issue herein joined as between the plaintiff 
and defendants Paul B. Cramer, Joseph II. Nicholson and 
Grace E. Nicholson, and after this cause is heard and 
given to the jury in charge they upon their oath say they 
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find for the plaintiff in the sum of Eighteen {Thousand 
Two Hundred Four Dollars and Eightv-nijie Cents 
($18,204.89) with interest on $18,906.79 from October 10, 
1933, to November 6, 1933; on $18,805.78 from November 
6, 1933, to December 4, 1933; on $18,780.78 from December 
4, 1933, to December 7, 1933; on $18,723.09 from Decem¬ 
ber 7, 1933, to December 8, 1933; on $18,576.63 from De¬ 
cember 8, 1933, to December 11, 1933; on $18,552.54 from 
December 11, 1933, to January 4, 1934; on $18,52^.54 from 
January 4, 1934, to February 5, 1934; on $18,49^5.45 from 
February 5, 1934, to February 23, 1934; on ^18,493.69 
from February 23, 1934, to March 6, 1934; on .jfl8,468.69 
from March 6, 1934, to March 12, 1934; on $18,343.07 
20 from March 12, 1934, to April 4, 1934; on ^18,318.07 
from April 4, 1934, to April 12, 1934; on $18,204.89 
from April 12, 1934, less a credit of One Hundred Sixty- 
six Dollars and Twenty-three Cents ($166.23) oij account 
of accrued interest, by the direction of the Courjt. 

Memorandum of Court 
Filed November 12, 1935. j 

* * * * * w I w 


Careful consideration of the arguments and of tjlie briefs 
submitted by counsel has not changed the view of j;he court 
that the evidence submitted on the trial of the cake is not 

i 

sufficient to go to the jury on the issue of fraud.! 

The motion for new trial is accordinglv denied. j 

JOSEPH W. CON, 

Dated November 12, 1935. Justice. 

i 

Supreme Court of the District of Columbia 

Tuesday, November 12j 1935. 


Session resumed pursuant to adjournment, Horn Joseph 
W. Cox, Justice, presiding. 

* * # # # * I * 

Upon consideration of the motion tiled herein, for a new 

trial, it is ordered that said motion be, and the same is 

' \ t 

hereby denied and judgment on the verdict in th|is cause 
is ordered. J 

Wherefore, it is considered that plaintiff recover of the 
defendants, Paul B. Cramer, Joseph H. Nicholion and 
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Grace E. Nicholson, the sum of Eighteen Thousand Two 
Hundred Four Dollars and Eighty-nine Cents 

21 ($18,204.89) with interest on $18,906.79 from Oc¬ 
tober 10, 1933 to November 6, 1933; on $18,805.78 

from November 6, 1933 to December 4, 1933; on $18,780.78 
from December 4, 1933 to December 7, 1933; on $18,723.09 
from December 7, 1933 to December 8, 1933; on $18,576.63 
from December 8, 1933 to December 11, 1933; on $18,552.54 
from December 11, 1933 to January 4, 1934; on $18,527.54 
from January, 4, 1934 to February 5, 1934; on $18,496.45 
from February 5, 1934 to February 23, 1934; on $18,493.69 
from February 23, 1934 to March 6, 1934; on $18,468.69 
from March 6, 1934 to March 12, 1934; on $18,343.07 from 
March 12, 1934 to April 4, 1934; on $18,318.07 from April 
4, 1934 to April 12, 1934; on $18,204.89 from April 12, 1934 
until paid, less a credit of One Hundred Sixty-six Dollars 
and Twenty-three Cents ($166.23) on account of accrued 
interest, together with costs of suit to be taxed bv the 
clerk and have execution thereof. 

Notice of Appeal. 

Filed November 18, 1935 

• w m <m 4. 

Come now tlie defendants, Grace E. Nicholson, Joseph 

H. Nicholson and Paul B. Cramer bv their attornevs and 

* % 

except to the direction of the Court to the jury to return 
a verdict for tjhe plaintiff; further except to the verdict 
of the jury and further except to the judgment of the 
Court entered herein. 

And the said defendants bv their attornevs lierebv note 

• *• 

an appeal to the United States Court of Appeals for the 
District of Columbia. 

GEORGE E. EDEL1N, 

; THEODORE D. PEYSER, 

i Attorneys for Defendants. 

22 Citation of appeal hereby waived and consented 
that undertaking for costs on appeal be fixed at $100, 

or in lieu thereof $50 cash, but not waiving objection to the 
exception after judgment to the direction of verdict. 

CLEPHANE AND LATIMER. 
Bv J. WILMER LATIMER. 

11/15/35. 
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I 

It is hereby ordered that Undertaking for cosjts on ap¬ 
peal be fixed in the sum of $100.00 or in lieu thereof $50 
cash. 

JOSEPH W. CQX, 

«j Justice. 

Memorandum 

November 25, 1935.—Undertaking for costs ojn appeal 
approved and filed. 


Assignments of Error 
Filed November 25, 1935. 


Come now the defendants Joseph H. Nicholsoh, Grace 
E. Nicholson and Paul B. Cramer and say that t)ie Court 
erred: 

1. The Court erred in directing the jury to return a ver¬ 
dict for the plaintiff. ! 

2. The Court erred in concluding, as a matteij of law, 
that the alleged misrepresentations of the j plaintiff 
amounted to only a mistake. 

3. The Court erred in not concluding, as a m|atter of 
law, that the evidence adduced on behalf of the defendants 

made out a prima facie case of legal misrepresent al ion. 
23 4. The Court erred in not concluding, as a matter 

of law, that the plaintiff is liable for its j reckless 
disregard of the truth or falsity of its representations 
even though the plaintiff was ignorant thereof. 

5. The Court erred in not concluding that upon!the evi¬ 
dence, tlie plaintiff was chargeable with constructive fraud, 
in that it made representations which were not true, while 
it had at its command facilities to determine the truth or 
falsity of such representations. 

6. For other and further reasons apparent on ihe face 
of the record. 

GEORGE E. EDELIN, ! 
THEODORE D. PEYSElk, 
Attorneys for Defendants. 

i 

Service of a copy acknowledged this 21st day | of No¬ 
vember, 1935. 

CLEPHANE & LATIMER. 

Bv J. W. LATIMER. 

* 
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Memorandum 

November 27, 1935.—Bill of Exceptions—tiled. 

Supreme Court of the District of Columbia 

i Friday, December 6, 1935. 

Session resumed pursuant to adjournment, lion. Joseph 
W. Cox, Justice, presiding. 

# * *■ # # # * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants by their 
attorneys submit to the Court their Bill of Exceptions, 
taken at the trial of this cause, and pray that the same 
be signed and made of record, nunc pro tunc, which is 
herebv accordingly done. 

24 Designation of Record on Appeal. 

Filed November 25, 1935 
** * * « • * * 

The clerk of the Court will please prepare for the record 
on appeal to the United States Court of Appeals for the 
District of Columbia the following: 

1. Declaration. 

2. Plea of Joseph H. Nicholson. 

3. Plea of Grace E. Nicholson. 

4. Plea of Paul B. Cramer. 

5. Replication to plea of Joseph II. Nicholson. 

(>. Replication to plea of Grace E. Nicholson. 

7. Replication to plea of Paul B. Cramer. 

8. Joinder in Issue. 

9. Memorandum of Verdict of Jury. 

* 

10. Memorandum of Judgment of Court for Plaintiff. 

11. Notice of Appeal, Waiver of Citation and Order fix¬ 
ing undertaking on appeal. 

12. Memorandum of undertaking for costs on appeal. 

13. Assignment of Error. 

14. Bill of Exceptions. 

15. This Designation. 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

Attorneys for Defendants. 
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Service of a copy acknowledged this 21st day of No¬ 
vember, 1935. 

CLEPHANE & LATIMER. 
Bv J. W. LATIMER. 


25 Counter Designation of Record on Appeal 

| 

Filed November 25, 1935 | 

* J» « M «*• * iff j «£ 

i 

The Clerk of the Court will please include in |the tran¬ 
script of record on appeal in the above entitled! suit the 
following, in addition to what has been designated by the 
attornevs for the defendants: 

1. Memorandum of order sustaining plaintiff’s demurrer 
to the defendant Cramer’s second plea. 

2. Joinder in issue of all defendants. 

3. Memorandum of judgment by default against Public 
Motor Service, Inc. 

4. Order granting leave to plaintiff to make, certain 
amendments to the declaration and replications atlthe bar. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Bv J. WILMER LATIMER, 

Attorneys for Plaintiff. 

Service of copy of the foregoing acknowledged this 22 
dav of November, 1935. 

PEYSER & EDELIX, 
THEODORE D. PEYSER, 

Attorneys for Defendants. 

! 

26 Supreme Court of the District of Columbia! 

i 

United States of America, 

District of Columbia, ss: 

J * 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the fqregoing 
pages numbered from 1 to 25, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copies of which are made [part of 
this transcript, in cause No. 83970 at Law, wherein 
Standard Oil Company of New Jersey, a corporation, is 
plaintiff and Public Motor Service, Inc., a corporation, et 
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al. are defendants, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washing¬ 
ton, in said District, this 12th day of February, 1936. 

[Seal Supreme Court of the District of Columbia] 

FRANK E. CUNNINGHAM, 

Clerk. 

Bv CHAS. B. COFLIN, 

Assist a nl Ch'r/:. 


27 In the Supreme Court of the District of 

Columbia. 

At Law. 


No. 83,970. 


Standard Oil Company of New Jersey, a Corporation, 

Plaintiff, 

vs. 

Public Motor Service, Inc., a Corporation, et al., 

Defendants. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before 
Mr. Justice Cox and a jury, duly impaneled and sworn to 
try the issues herein, which trial began on October 28, 1935 
and was concluded on the same day, the plaintiff, having 
tiled the promissory note sued on herein, and the defend¬ 
ants having assumed the burden of proof upon the issue 
of fraud alleged in their pleas, the plaintiff rested. 

And thereupon Paul B. Cramer, one of the defendants, 
being first duly sworn, testified on his own behalf on direct 
examination, in substance, as follows: 

Mv name is Paul B. Cramer, one of the defendants in 
this suit, and I was formerly president of the Public Mo¬ 
tor Service Cprporation. That company was engaged in 
the business of operating three gasoline stations in Wash¬ 
ington and one in Virginia. Those operated in Washington 
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were at Georgia Avenue and Peabody Street, 45th and Ben- 
nings, and 5th and Xew York Avenue, X. AY. I was presi¬ 
dent of the company, manager of the stations and had a 
small stock interest. Petroleum products including gaso¬ 
line and oil were bought exclusively from the Standard Oil 
Company of Xew Jersey. Public Motor Service [Corpora¬ 
tion dealt with the Standard Oil Company from al30ut May 
1, 1931 to Xovember 23, 1933. The gasoline was jdelivered 
by the Standard Oil Company in trucks wijth differ- 
28 cut compartments. Each compartment was marked 
at its neck to indicate its capacity. Thjree such 
trucks were used by the Standard Oil Company ip deliver¬ 
ing gasoline to that station. When gasoline was delivered, 
the compartments on the trucks were checked to see if they 
were full and then the gasoline was piped into a|n under¬ 
ground tank on the station. The business of Public Motor 
Service was -successful; it did not make profits land sus¬ 


tained quite a few losses. 

The note in suit was then exhibited to the witness who 
stated, in substance: This note was presented to, us pre¬ 
sumably to be the amount that we owed Standard Oil Com¬ 
pany. It was presented by Mr. Watts, credit manager of 
the Standard Oil Company and Mr. Rosenbauer, dalesman, 
and was presumed to be the amount of money that iwe owed 
the Standard Oil Company. They demanded that! we sign 
a note if we wanted further credit. They said this amount 
represented what we owed them at that particular time. 
The majority of the amount of the note represented gaso¬ 
line purchases. 

On November 23, 1933 we leased the station at| Georgia 
Avenue and Peabody Street to Hill & Tibbitts pnd they 
hired me to operate the station for them. Hill & JTibbitts 
bought all of their gasoline from the Standard 0il Com¬ 
pany the same as we had, and it was delivered in tjhe same 
manner and the same tanks and trucks as our was. i There¬ 
after the main office of Hill & Tibbitts notified me tljat there 
was a shortage of gasoline between the meter reading on 
the pumps and the stick readings on the tanks in thejground. 
The pumps and the tanks were tested by the District of 
Columbia and they were 0. K. We got measurements from 
the District of Columbia and bucketed off the tanks on the 

deliverv trucks and found that thev were short. Ohe truck 
• • 

was six gallons short. It should be 211 and held!205. 1 
cannot say that I recall any other figures. 1 know tljiat they 
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all ran 3, 7, 9 and 11 gallons short on each compart- 
29 ment. I do not know exactlv what thev were but 
they were anywhere from 5 to 9 gallons a compart¬ 
ment. We made tlie test by bucketing off the compartment 
in the truck through a certified measure bv the District. 
At the time Hill Tibbitts were leasing the lot and thev 
were not satisfied and held the trucks and made the test 
through me. These were the same trucks which delivered 
gasoline to the Public Motor Service Corporation and the 
tanks and pumps on the lot were the same used by the 
Public Motor Service Corporation. The next morning the 
markings on the various tanks on the trucks were changed, 
but he does not know who changed them. 

During the time Standard Oil Company of New Jersey 
was selling gasoline out of these trucks to Public Motor 
Service, there was a constant question with the Standard 
Oil Company about a shortage. The question was raised 
with Mi*. Watts, their credit manager and Mr. Chenowith, 
their assistant credit manager. Prior to the execution of 
the note we made everv effort to ascertain how the shortage 
arose, in fact we brought in Standard Oil representatives 
who came in there and worked on the place and on the 
books and made up a statement for us every day, and they 
still showed a shortage. 


In their charges against Public Motor Service, Standard 
Oil Company charged in accordance with the markings oq, 
the tanks on the deliverv trucks. We bought between 20,000 
and 25,000 gallons of gasoline a month and I doubt if the 
records of Public Motor Service, Inc. are such as would 
enable me to determine the amount of shortage. 

i o 

Had I known these tanks were short in their capacity as 
indicated bv the markings I would not have signed the note 
sued on. Had, I known that the amount of the note repre¬ 
sented an amount greater than what was owed the Standard 
Oil Company I would not have signed the note. I refer 
to my signing the note in my individual capacity. 

30 Upon cross examination the said defendant testi¬ 
fied, in substance, as follows: 

I would not have signed the note as president of Public 
Motor Service, Inc. if I had known the amount owed was 
less than the note. I attempted to discover from the be¬ 
ginning what caused the shortages at the service stations. 
We were in business for about two and one-half vears and 
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discovered some shortage within the first thirty davs. At 
that time we made tests of the pumps and tai^ks in the 
ground at the station. We did not test the tanks|that were 
making deliveries. We didn’t test the tank wagons be- 
cause it never occurred to me and because I did!not think 
the Standard Oil Company would have a truck t]iat would 
be short, knowing that tlicv were the organization thev 
are. 

i 

i 

“0- And the only tank, the measurement of which you 
can remember, was that after Hill & Tibbitts bbught out 
Public Motor Service Corporation, there was a jest made 

there at the Hill & Tibbitts place- A. Rigtyt on the 

station. | 

‘‘Q. Yes; right on the Public Motor Service sit at i on ! 

A. Yes. 

“Q. And there was one tank that was markejd as 211 
gallons capacity? A. l r es, sir. j 

“Q. And it bucketed 205 ! A. Yes, sir.” j 

I would not think there would be that much Variation. 
Following that test the marking of the tank was, changed 
from 211 to 205. There could be that difference! without 
anvbodv knowing it. 

On redirect examination the witness testified as|follows: 
There were from five to six tanks on each truck. | We did 
not make an examination of the tank wagon for the addi¬ 
tional reason that Standard Oil Company sent two| of their 
men from the Audit Department to the station who 
31 staved their three months and found these shortages. 

They even took off the different inlets to the tanks 
in the ground and had the tanks tested, but nevpr made 
anv other effort to find the shortage. I made ho effort 
to obtain from the Standard Oil Company its measurements 
of the capacity of the tanks after making the test ajbove re¬ 
ferred to. In answer to the question whether this I'onstant 
shortage had any effect on his employees, he said that they 
had a shortage there, and the shortage was being (counted 
all the time; and if we (Public Motor Service) “tested our 
tanks and pumps, we thought someone was gettiiig away 
with it. We did not make any test of the tank tnicks due 
to the fact that we were dealing with Standard Qil Com¬ 
pany constantly and we did not think we should hold the 
trucks up.” 
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On recross-examination the witness was asked, “Hill & 
Tibbitts had no hesitancy about having a test made, when 
thev were dealing with them, did thev?” and answered that 
“they demanded it because they had just started with 
them,” and in answer to the question, “And you could 
have demanded it, too, could you not,” he answered, “I 
guess we could have.” 

Witness further testified that when he signed the note 
for the company he signed for what he supposed was the 
true amount and that was the amount shown bv the books 
of Standard Oil Company and was correct as far as he 
knew and as far as their books were concerned. 

On further redirect, witness said that he recognized the 
same trucks; that he had known them for 5 or 6 years, 
and as far as he knew the markings on the tanks were the 
same. 

Thereupon Grace E. Nicholson, one of the defendants, 
having been first dulv sworn, testified in her own behalf in 
substance, as follows: 

I am Grace E. Nicholson, one of the defendants, the wife 
of defendant Joseph H. Nicholson. I was assistant 
32 secretary of Public Motor Service, Inc. and fur- 
nished the money for the formation of the company. 
I had controlling stock interest. Public Motor Service op¬ 
erated a gasoline filling station at Peabody Street and Geor¬ 
gia Avenue. If was in business from 1931 to 1933 when 
Public Motor Service went out of business because they 
leased the business to Hill & Tibbitts. Public Motor Service 
did not make any profits. It lost money. 

The note in suit was exhibited to the defendant who ad¬ 
mitted her endorsement thereon. I endorsed the note be¬ 
cause I was told to by my husband and Mr. Cramer, Mr. 
Watts, Mr. Chenowith and I think Mr. Richards. They 
told me the note represented the money that supposedly 
Public Motor Service, Inc. owed Standard Oil Company. 
If I had known that the note represented more than the 
Public Motor Service owed the Standard Oil Company of 
New Jersey, I would not have signed it. She was not at 
first familiar with the operation of the station at Georgia 
Avenue and Peabody Street but toward the end she went 
up there for a short time to take care of the money. 
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We were troubled with shortage. Gasoline was!delivered 
to the station in tank wagons of the Standard iOil Com¬ 
pany. 

If I had known that the tanks on the tank wagons were 
short in measure I would not have signed the n^te. I be¬ 
lieved the statements of the representatives of the Stand¬ 
ard Oil Company as to the correctness of the notei 

On cross-examination the witness testified, in sjubstance, 
as follows: 

I first took an active part in the management of the sta¬ 
tion after it had been running about a vear. I did not 
put in full time but until about four in the evening. 

In answer to questions by the Court the witness testified 
in substance: I thought I was signing the note fof the full 
amount that was actually due and at that time t did not 
know there was a shortage. 

i 

33 Thereupon Joseph H. Nicholson, one of the de¬ 
fendants, being first duly sworn, testified 01 ^ his own 
behalf, in substance, as follows: 

i 

I am Joseph II. Nicholson, one of the defendant]* and am 
the husband of Mrs. Grace E. Nicholson. I have ho finan¬ 
cial interest in Public Motor Service, Inc. I am totally dis¬ 
abled and have been for five years. 

Whereupon the note in suit was exhibited to the witness 
who admitted his endorsement thereof and whoj further 
testified in substance: 

i 

In the summer of 1933 Mr. Chenowith, assistant hianager 
of Standard Oil Company, came to see me when I vfas home 
sick getting ready to go to the hospital to be operated on, 
to ask if he could bring representatives of the Foijd Motor 
Company to talk about leasing the property of Public Mo¬ 
tor Service. These representatives came to see;me and 
the place was thereafter leased. I then lived at 62| Farra- 
gut Street, N. W. Regarding the signing of the l^ote, Mr. 
Watts and Mr. Rosenbauer came up. They had a [note for 
a certain amount of money, supposed to be true £nd cor¬ 
rect as of a certain date, and of course I endorsed [the note 
with my wife and Mr. Cramer. Public Motor Servijce owed 
Standard Oil Company money for gasoline furnished the 
different stations in the city and they were leading the 
property to the Ford Motor Company. That if Public Mo- 
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On recross-examination the witness was asked, “Hill & 
Tibbitts had no hesitancy about having a test made, when 
thev were dealing with them, did they?” and answered that 
“they demanded it because they had just started with 
them/’ and in answer to the question, “And you could 
have demanded it, too, could you not,” he answered, “I 
guess we could have.” 

Witness further testified that when he signed the note 
for the company he signed for what he supposed was the 
true amount and that was the amount shown bv the books 
of Standard Oil Company and was correct as far as he 
knew and as far as their books were concerned. 

On further redirect, witness said that he recognized the 
same trucks; that he had known them for 5 or 6 vears, 
and as far as he knew the markings on the tanks were the 
same. 

Thereupon Grace E. Nicholson, one of the defendants, 
having been first duly sworn, testified in her own behalf in 
substance, as follows: 

I am Grace E. Nicholson, one of the defendants, the wife 
of defendant Joseph H. Nicholson. I was assistant 
32 secretary of Public Motor Service, Inc. and fur- 
nished the money for the formation of the company. 
I had controlling stock interest. Public Motor Service op¬ 
erated a gasoline filling station at Peabodv Street and Geor- 
gia Avenue. It was in business from 1931 to 1933 when 
Public Motor Service went out of business because they 
leased the business to Hill & Tibbitts. Public Motor Service 
did not make any profits. It lost money. 

The note in suit was exhibited to the defendant who ad¬ 
mitted her endorsement thereon. I endorsed the note be¬ 
cause I was told to by my husband and Mr. Cramer, Mr. 
Watts, Mr. Chenowitii and I think Mr. Richards. They 
told me the note represented the money that supposedly 
Public Motor Service, Inc. owed Standard Oil Company. 
If I had known that the note represented more than the 
Public Motor Service owed the Standard Oil Company of 
New Jersey, I would not have signed it. She was not at 
first familiar with the operation of the station at Georgia 

Avenue and Peabodv Street but toward the end she went 

* 

up there for a short time to take care of the money. 
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We were troubled with shortage. Gasoline was delivered 
to the station in tank wagons of the Standard Oil Com¬ 
pany. | 

If I had known that the tanks on the tank wagons were 
short in measure I would not have signed the no^e. I be¬ 
lieved the statements of the representatives of thje Stand¬ 
ard Oil Company as to the correctness of the note.! 

On cross-examination the witness testified, in substance, 
as follows: 

I first took an active part in the management ofi the sta¬ 
tion after it had been running about a year. 11 did not 
put in full time but until about four in the evening. 

In answer to questions by the Court the witness 1 ;testified 
in substance: I thought I was signing the note fori the full 
amount that was actually due and at that time ij did not 
know there was a shortage. | 

• j 

33 Thereupon Joseph H. Nicholson, one of j the de¬ 
fendants, being first duly sworn, testified on his own 
behalf, in substance, as follows: 

I am Joseph II. Nicholson, one of the defendants and am 
the husband of Mrs. Grace E. Nicholson. I have no finan¬ 
cial interest in Public Motor Service, Inc. I am tothllv dis¬ 
abled and have been for five years. j 

Whereupon the note in suit was exhibited to the jwitness 
who admitted his endorsement thereof and who I further 
testified in substance: 

In the summer of 1933 Mr. Chenowith, assistant manager 
of Standard Oil Company, came to see me when I w^is home 
sick getting ready to go to the hospital to be operated on, 
to ask if he could bring representatives of the Ford Motor 
Company to talk about leasing the property of Public Mo¬ 
tor Service. These representatives came to see me and 
the place was thereafter leased. I then lived at 6271 Farra- 
gut Street, N. W. Regarding the signing of the note, Mr. 
Watts and Mr. Rosenbauer came up. They had a pote for 
a certain amount of money, supposed to be true ahd cor¬ 
rect as of a certain date, and of course I endorsed the note 
with my wife and Mr. Cramer. Public Motor Service owed 
Standard Oil Company money for gasoline furnished the 
different stations in the city and they were leasing the 
property to the Ford Motor Company. That if Public Mo- 
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tor Service wanted another line of credit Standard Oil 
Company would have to have the note. The representatives 
of Standard Oil Company stated that the note was true 
and correct as representing the money owing them by Pub¬ 
lic Motor Service, and I had no reason to doubt them be¬ 
cause I had bought from them for twentv years previous 
to that. Had I known the amount was not correct 1 posi¬ 
tively would not have signed the note. I am familiar with 
the method of delivery of gasoline to the former station of 

Public Motor Service bv Standard Oil. Thev have 

» » 

34 a conventional type of gasoline truck that has sev¬ 
eral compartments, 3, 4, 5 or (i. Those compart¬ 
ments are marked to a certain capacity. We thought the 
District controlled Standard Oil Company as far as its cor¬ 
rect measurement went, but it proved that it did not. Had 
I known that the tank markings on the tanks of the trucks 
of the Standard Oil Company which had been making de¬ 
liveries of gasoline to Public Motor Service indicated a 
greater capacity than the actual capacity I would not have 
signed the note. I believed the statements made by the rep¬ 
resentatives of the Standard Oil Company as to the correct¬ 
ness of the account to be true at the time thev were made. 
Whereupon the defendant rested. Upon which counsel for 
plaintiff moved the Court to direct the jury to return a 
verdict for the full amount sued for with interest, which 
motion was granted bv the Court to which ruling of the 
court counsel for the defendant duly requested an exception 
which exception was granted by the Court. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of de¬ 
fendants. 

And thereupon, as all of said exceptions were duly noted 
and allowed as aforesaid and duly entered upon the min¬ 
utes of the Court, before the jury considered of its verdict, 
and because the matters and things hereinbefore recited 
and in the minutes of record in order to make the same a 
part of the record herein, which is hereby ordered, so that 
the defendants may have their case reviewed on appeal, 
the defendants by their attorneys, move the Court to sign 
and seal this their Bill of Exceptions, to have the same force 
and effect as if each and every one of said exceptions had 
been separately signed and sealed which motion is granted 
by the Court; and thereupon the defendants tender this, 
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their Bill of Exceptions, and request the Court to sign and 
seal the same, which is accordingly done, now for then this 
f> dav of December 1935. 

JOSEPH W. COjX, 

Justice. 


35 


The foregoing bill of exceptions is satisfactory! to pl’ff. 
CLEPHAXE & LATIMER, 

Attys. for Pl’ff 

Dec. 5/35. 

Satisfactory to defendants Joseph II. Nicholson, Grace 
E. Nicholson & Paul B. Cramer. i 

GEORGE E. EDELIN, ! 

Atty. for said Def’ts. I 

Endorsed on cover: District of Columbia Supremle Court. 
No. 6657. Public Motor Service, Inc., a Corporation, et al., 
appellants, vs. Standard Oil Company of New Jersey, a 
Corporation. United States Court of Appeals for Ithe Dis¬ 
trict of Columbia. Filed Mar. 4, 1936. Henrv W. jllodges, 
Clerk. ’ I 
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Statement of the Case. 

| 

This is an appeal from a final judgment of thb Supreme 
Court of the District of Columbia entered upon a directed 
verdict by the trial justice upon the close of the defendant’s 
case, in favor of the plaintiff below (appellee here) ad¬ 
judging plaintiff to be entitled to recover on a certain 
promissory note made and executed by Public Motor Serv¬ 
ice, Inc., and endorsed by the defendants (appellants). A 
default judgment was taken against the corporate defend¬ 
ant, Public Motor Service, Inc., and this appealj is by the 
endorsers on the note Paul B. Cramer, Joseph H.| Nicholson 
and Grace E. Nicholson. 


i 


i 
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Statement of Facts. 

In the statements of facts and argument throughout this 
brief the appellants (defendants below) will be referred to 
as “defendants” and the appellee (plaintiff below) will be 
referred to as “plaintiff.” 

The defendant, Joseph H. Nicholson is the husband of 
defendant, Grace E. Nicholson, the said Grace E. Nichol¬ 
son being the owner of the majority of the capital stock 
of the said Public Motor Service, Inc. (R. 5). 

Grace E. Nicholson is the owner, as aforesaid, of the 
majority of $tock of the said Public Motor Service, Inc. 

The defendant Paul B. Cramer was president of the said 
company and manager of its stations and had a small stock 
interest in said corporation (R. 23). 

Public Motor Service, Inc., was a corporation engaged 
in the business of operating three gasoline filling stations 
in Washington and one in Virginia (R. 22). Petroleum 
products, including gasoline and oil, were bought exclu¬ 
sively from the plaintiff, Standard Oil Company of New 
Jersey (R. 23). The said Public Motor Service Corpora¬ 
tion dealt with the plaintiff from about May 1, 1931, to 
November 23, 1933. The gasoline purchased from plaintiff 
was delivered to the underground tanks of the Public Motor 
Sendee, Inc., from a number of gasoline tank wagons be¬ 
longing to the plaintiff (R. 23). 

During the course of the business of Public Motor Serv¬ 
ice, Inc., from May 1931 until the execution of the promis¬ 
sory note forming the subject matter of this suit, credit 
was extended by the plaintiff (R. 23). In October of 1933, 
agents of the plaintiff presented to the said Public Motor 
Service, Inc., the promissory note sued on in the amount 
of $18,906.79 which was represented by said agents to be 
the true amount of the indebtedness of the said Public 
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Motor Service, Inc., to plaintiff for credit extended, and 
which was to pave the way for additional credit j(R. 23). 

The plaintiff, through its agents, demanded that Public 
Motor Service, Inc., sign said note and that the same be 
endorsed by the defendants, Nicholson and Cramer, if the 
Public Motor Service, Inc., was to have further credit 
(R. 23). | 

It was represented to the defendants Nicholson and 
Cramer that the said note represented the correct amount 
due and owing by Public Motor Service, Inc., to tljie plaintiff 


(R. 23, 26 and 27). 

The defendants Nicholson and Cramer believed the rep¬ 
resentation to be true, relied upon the same, ancj. endorsed 
said note, but had they known that the note did !not repre¬ 
sent the correct amount due and owing the plaintiff, they 
would not have endorsed the same (R. 24, 26, 28). 

Thereafter it appeared that the amount of th<^ said note 
was incorrect in that the same was based upop the fact 
that the compartments of the tank wagons, belonging to 
the plaintiff out of which gasoline was delivered to the 
Public Motor Service, Inc., were improperly parked for 
capacity to a number of gallons higher than tlie number 
of gallons such compartments actually held; anil as a re¬ 
sult of said improperly marked compartments, Public 
Motor Service Corporation was caused to incur many and 
large shortages during the course of its businesp dealings 
with the plaintiff, and that as a result of said shortages the 
amount of the said note as aforesaid, was not a true and 
correct amount of the indebtedness of the Public Motor 
Service, Inc. as represented by the plaintiff, bi|t was, in 
fact, a much larger amount (R. 23, 24, 25). 

The plaintiff admits, by way of replication, that the mark¬ 
ings on the compartments of said wagons were phort, but 
sought to excuse itself from liability because, |after the 
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discovery of the incorrect markings, credit had been given 
to the Public Motor Service, Inc., on the note, representing 
the amount of what plaintiff asserted to be the amount of 
shortage (R. 9, 10, 11, 15, 16). 

The case came on for trial, and after the said defendants 
offered testimony in support of their pleas of misrepre¬ 
sentation in the procurement of their endorsement of the 
promissory note, the trial court directed the jury to return 
a verdict for the plaintiff (R. 16, 17). 

Assignment of Errors. 

1. The Court erred in directing the jury to return a ver¬ 
dict for the plaintiff. i 

2. The Court erred in concluding, as a matter of law, that 
the alleged misrepresentations of the plaintiff amounted to 

onlv a mistake. 

* 

3. The Court erred in not concluding, as a matter of law, 
that the evidence adduced on behalf of the defendants made 
out a prime, facie case of legal misrepresentation. 

4. The Court erred in not concluding, as a matter of law, 
that the plaintiff is liable for its reckless disregard of the 
truth or falsity of its representations even though the plain¬ 
tiff was ignorant thereof. 

5. The Court erred in not concluding that upon the evi- 

» 

dence, the plaintiff was chargeable with constructive fraud, 
in that it made representations which were not true, while 
it had at its command facilities to determine the truth or 
falsity of such representations. 

6. For other and further reasons apparent on the face of 
the record. 

ARGUMENT. 

The defendants, endorsers of the said promissory note, 
stand squarely upon the proposition that they are dis¬ 
charged of any liability thereon, for the reason that the 



0 


amount thereof was incorrect, being based u$on falsely 
marked wagon tanks of the plaintiff; that the plaintiff knew 
or should have known that the said tanks were incorrectly 
marked; that the representations of the plaintiff were 
fraudulent as a matter of law, and were relied u^oon by the 
said defendants as being true; that the said tapk wagons 
were in the possession of and belonged to the plaintiff; that 
had the defendants known that the said representations 
were false they would not have endorsed said not(j; that they 
believed said representations to be correct; that! they have 
sustained damage in that they have made themselves per¬ 
sonally liable upon a document which, except for the said 
misrepresentations, they would not have signed. 

Defendants were discharged of their Liability as En¬ 
dorsers on Said Note by Reason of the Procurement 
Thereof by the Plaintiff Through False Representations 
Concerning the Amount Thereof. | 

Assignments of Errors 1, 2, and 3. | 

i 

The assertion, based upon well-settled authority, on which 
this case rests, is that any note, the execution ojr endorse¬ 
ment of which was procured bv fraud, is not ehforceable 
between the original parties to such note. Tliisj is an ele¬ 
mental proposition of law, and is obvious because of the 
fact that, but for the fraud, the defrauded party would not 
have executed or indorsed the note. j 

The facts of fraud in this case are not unusual, nor are 
they difficult to discern. Every element is presented, and 
the only element which bears close consideration here is 
that of the fraudulent intent to deceive. It is tjie alleged 
lack of this fraudulent intent that ultimately forms the 

i 

basis for the plaintiff’s denial of the presence of fraud. 

This allegation brings us directly to the argument[ the main 

I 

! 
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point of which is definitely expressed in McMullin Adminis¬ 
trator vs. Sanders in 79 Va. 356: 

“The real inquiry is not whether the vendor knew the 
representations to be false, but whether the purchaser 
believed it to be true and was misled bv it into entering 
the contract;. For in such case, whether the false repre¬ 
sentation was innocently made or knowingly made, the 
effect is the same upon the purchaser.” Citing cases. 

It is not always a requirement that the false representa¬ 
tion be knowingly made. This is especially so where such 
knowledge is peculiarly within reach of the person making 
such representation. In this case, it is sufficient to say that 
the means of ascertaining the truth or falsity of the repre¬ 
sentations were within the hands of the plaintiff at all times 
over a continuous period of years. 

Here, the plaintiff was engaged in a business which re¬ 
quired delivery of petroleum products in numbers of gal¬ 
lons, the exactness of which was necessarilv finelv drawn at 
all times for purposes of account. Can it be said that over 
a period of approximately seven years the plaintiff could 
logically be the owner of equipment which was used to de¬ 
liver such products, without ever attempting to ascertain, 
even if only for its own benefit, the exactness with which 
the equipment doled out its assets? We think not. 

The fact that the equipment was mismarked has been 
established and conceded. Such fact was well within the 
means of the plaintiff to determine and its failure to so de¬ 
termine relieves it not at all of its responsibility. 

This principle is definitely outlined in Aldrich vs. Scrib¬ 
ner in 154 Mich. ^3, 117 X. W. 581, 18 L. R. A. (X. S.) 379: 

“That the principle is this: that if a representation 
is false in fact, and actually deceives the one to whom 
it is made, it is actionable fraud, even though made in 
the best of faith, and even though the one who made it 
had every reason to believe it to be true. ’ ’ Citing cases. 


In Rosenburg vs. Cyrowski, 227 Mich. 508, 198j N. W. 905, 
the Court said: 

4 ‘When action is brought to recover foi] false and 
fraudulent representations made by onej party to 
another in a transaction between them, any representa¬ 
tions which are false in fact and actually Receive the 
other and are relied on by him to his damage, are 
actionable, irrespective of whether the persjon making 
them knew them to be false or acted in god)d faith in 
making them, when the loss of the party deceived 
inured to the benefit of the other.” 


All the argument goes back and rests upon the conten¬ 
tion that the lack of fraudulent intent on the part of the 
plaintiff does not relieve it from answering to! fraud, as 
the fraudulent intent is supplied by this failure to ascer¬ 
tain the true state of facts. j 

Further cases cited in support of this contention are: 

Browning vs. Bank, 13 App. D. C. 1; 

Cooper et al vs. Sclilesinger et al., 111 U. S. |14S; 

Milson vs. Gerstenberg, 43 App. D. C. 165; j 


Whitehurst vs. Ins. Co., 149 N. C. 276; 

Brystrom vs. Viliard, 175 App. Div. 433, lbl? N. Y. S. 

100. 


Even Derry vs. Peek, 14 Appeals Cases 33/, the lead¬ 


ing English case is point, which is contrary to leaping cases 

i 

in this country, recognizes that false representations, 
though made without actual fraudulent intent, !may war¬ 
rant the recission of the contract based thereon. 

It was contended by plaintiff in the court below that the 
facts of this case might as well be consistent with mistake 
as they are with fraud. But this offers no escape, in Knud- 


son vs. George, 157 Wise. 520, which, briefly, was 


la suit be¬ 


tween joint adventurers involving purchase of lapd, where 
by mistake one party pointed out a wrong piece <if land to 
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the other, although the mistake was honestly made from 
an erroneous map, the defendant was held liable in 
damages. 

In M’Ferran vs. Taylor, in 3 Cranch 270, the Court said: 

“It is no excuse for the defendant to sav that no 
fraud was intended bv him in describing the land as 
lying on Kingston, when it laid on Slate; and that it 
was a merg mistake of a name. Whether it happened 
by mistake, or fraud, is totally immaterial to the plain¬ 
tiff. The defendant sold, and the plaintiff bought, the 
land on the defendant’s own description. He was 
bound to describe it truly. But the jury have found his 
description to be false in a very important particular. 
The injury to the plaintiff is the same, whatever may 
have been the motive of the defendant, and he is 
equally bound to repair the injury.” 

In Magruder vs. Montgomery, 33 App. D. C. 133, the 
Court said, in substance, that the president of a company 
who made mistaken statements concerning the stability of 
such company, lie honestly believing its assets to be in good 
condition, was liable to a purchaser of stock who acted on 
such statements to his detriment when in fact such state¬ 
ments were not true. 

The cases cited immediatelv above disclose that a claim 
of mistake on the part of the plaintiff here will no more be 
a good defense than a claim of no fraudulent intent. 

Defendants were Discharged of Their Liability as En¬ 
dorsers on Said Note by Reason of the Reckless Disregard 
of the Truth or Falsity of Plaintiff’s Representations Even 
Though Defendants were Ignorant Thereof. Assignments 
of Error 4, 5 and 6. 

The evidence in this case discloses the fact that the plain¬ 
tiff company was put on notice of its shortage by the de- 
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fendant company during the entire business dealings be¬ 
tween them (R. 24). 

Shortages in gasoline continued to occur at the service 
stations for no apparent reason (R. 24). Tlfe plaintiff 
company was called upon to help determine diese losses 
(R. 24). The pumps at the service station weite checked, 
the underground storage tanks supplying these primps were 
checked for leakage, men on the service station losjt their jobs 
as a reason thereof, but the shortage continued to occur (R. 
24, 25). Not once did the plaintiff company checlj; its trucks 
for accuracy, but if it did, nothing was done aboijit it as the 
trucks continued to dole out its short measures to the fi- 

i 

nancial benefit of the plaintiff company and to the loss of 
those who relied upon its integrity. Not until the trucks 
of the plaintiff company were detained by sjnne other 
dealer and were checked and found to be marked |bv a mini- 
ber greater than the amount the tanks actually held was 
the wrong corrected (R. 25). 

It is submitted that the above facts were at I least con- 
structive notice to the plaintiff company to cliecfh its own 
equipment in order to ascertain the correctness of its meas¬ 
urements. Also Title 28, Sec. 3 of the District ofj Columbia 
Code of March 4, 1929, pertaining to weights and! measures 
put it on notice, and if it failed to do so, it was on^y because 
of gross negligence on its part—for a person searching the 
truth, especially where it concerns others will search every¬ 
where and leave nothing unturned. 

After the note was endorsed by the defendants and the 
damage was done, the plaintiff attempted to condone its 
misrepresentations by giving the defendants a j credit of 
$113.18 for the amount of shortage in gasoline | in which 
amount the plaintiff claims the Public Motor Service, Inc., 
sustained for a period of about two and one-half years (May 
1, 1931 to November, 1933), but this does not seejn reason¬ 
able for according to the evidence submitted in thi|s case the 
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defendant company received from the plaintiff company 
about twenty to twentv-five thousand gallons of gasoline 
per month delivered in the three same trucks which were 
found to be giving short measure during this entire period 
(R. 24). 

These trucks were divided into compartments consisting 
of about four or five to each truck. Testimonv was given bv 
Mr. Cramer in behalf of the defendants that upon the test¬ 
ing of the accuracy of the capacity of these compartments 
each one of these compartments ran from about five to 
eleven gallons of gasoline short (R. 23, 24). 

Now, if this be true, and the evidence on this point was 
not attacked by the plaintiff, then who is to say that the 
amount of loss or damage sustained bv the defendant in 
this case only amounted to $113.18. Even in this amount, 
fraud, if it can be calculated in dollars and cents, is suf¬ 
ficient to entitle^ the defendants to rescind their contract. 
In support of this contention we submit the following cases: 

In Barnes vs. Union Pacific R. R., 54 Fed. 87, the Court 
said: 


“A vendor who makes a false statement regarding a 

Cl o 

fact material to the sale, either with knowledge of its 
falsity, or in ignorance of its falsity, when from his 
special means of information he ought to have known 
it, and thereby induces his vendee to purchase, to his 
damage, is liable in an action at law for damages the 
purchaser sustains through the misrepresentation, or 
to have the sale rescinded in a suit in equity at the op¬ 
tion of the purchaser.” 


Citing following cases: 

Cooper vs. Scliesinger, 111 U. S. 148; 
Keifer vs. Rogers, 19 Minn. 32; 
Litchfield vs. Hutchinson, 117 Mass. 195; 
Hazard vs. Irwin, 18 Pick 96; 

Cole vs. Cassidy, 139 Mass. 437; 
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M’Ferran vs. Taylor, 3 Cr. 270; 
Haight vs. Hayt, 19 N. Y. 464; 
Ward vs. Wilmer, 17 Wend. 193. 


We refer also to: 

The Lehigh Zinc & Iron Co. vs. Bamford, 15() U. S. 665, 
wherein it is held: 

“That deceit may also be predicated of a| vendor or 
lessor who makes material, untrue representations in 
respect to his own business or property, fcj>r the pur¬ 
pose of their being acted upon, and which £ire in fact 
relied upon by the purchaser or lessee, tlije truth of 
which representation the vendor or lessor isibound and 
must be presumed to know.” 

It would seem, therefore, that fraud is not mjeasured in 
dollars and cents and that legally there is no distinction 
between a small amount and a great amount of j fraud. If 
there has been any fraud committed, no matter jliow little, 
then the defendants are discharged of their obligation. 

The plaintiff seeks to escape liability by having given 
credit for what it claims in its replication to have been the 
loss sustained as a result of the misrepresentations. It is 
to be borne in mind that if the defendants had been cog¬ 
nizant of the situation they would not have endorsed the 
note. Hence, they would not have been under apy liability 
whatever. Further the allegations of credit in tjie replica¬ 
tion are mere surplusage and have nothing to di> with the 
case up to the present time. The pleas disclaiih liability 
upon the ground of misrepresentation as before described. 
The replications are denials of the allegations of jfraud and 
issue is joined on those replications. Testimony has been 
offered by the defendants fully sustaining their cjlefense of 
fraud. No testimony whatever has been offered on behalf 
of the plaintiff. Hence, the sole issue is whethek* the con¬ 
duct of the plaintiff makes out a case of fraud. If it does, 
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the motion for directed verdict should have been over¬ 
ruled, irrespective of the gratuitous and totally irrelevant 
credit on the note given by the plaintiff. In such event, 
then, the plaintiff should be put on its proof to support the 
only material part of its replication, namely that it was not 
guilty of the misrepresentations charged. 

Conclusion. 

In conclusion nothing more can be added to the basic 
facts of the argument than an urgent appeal that substan¬ 
tial justice bei done to these defendants, who innocently 
placed their reliance and faith upon the integrity of another 
to their detriment and damage. 

It is not anticipated that the Court will permit one to 
disregard recklessly his bounden duty to those with whom 
he does business for profit, and yet plead mistake or lack 
of knowledge when such disregard results in a loss to those 
from whom he extracts his profit. It is thought that it has 
been convincingly shown in the argument that neither mis¬ 
take nor lack of knowledge can be utilized by the plaintiff 
as a means of success in his suit here. 

Respectfully submitted, 

i George E. Edelin, 

Theodore D. Peyser, 
i Attorneys for Appellant. 
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IN THE 

i 

I 

States Court of &ppe4te 

FOR THE DISTRICT OF COLUMBIA 

i 

January Term, 1936 


No. 6657 


Public Motor Service, Inc., a Corporation, PXul B. 
Cramer, Joseph H. Nicholson, and Grace E.|Nich- 
olson, Appellants, j 

j 

v. 

i 

; 

Standard Oil Company of New Jersey, a Corporation, 

Appellee . i 


BRIEF ON BEHALF OF APPELLEE. 


This suit was brought by appellee (hereinafter re¬ 
ferred to as plaintiff) for a balance of $18,204.80 due 
upon the promissory note of Public Motor Service, Inc. 
(hereinafter referred to as corporate defendant) for 
$18,906.79, dated October 10,1933, payable to the Order 
of plaintiff, and endorsed by appellants Paul B.j Cra- 
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mer, Joseph H. Nicholson and Grace E. Nicholson. The 
maker and endorsers were joined as defendants (R. 2). 

Judgment by default was entered against the cor¬ 
porate defendant (R. 16), and no appeal was taken by 
it (R. 18) though its name appears as an appellant in 
the caption of the record here. > 

The appeal is by the endorsers (hereinafter referred 
to as defendants) from a judgment (R. 18) upon a di¬ 
rected verdict in favor of plaintiff at the close of defen¬ 
dants’ evidence (R. 28). 

The corporate defendant was engaged in the oper¬ 
ation of “an automobile service station” according to 
the averments of the pleas (R. 5, 7, 12), and the note 
was given for the amount of its supposed indebtedness 
to plaintiff for purchases of gasoline and oil (R. 5, 7, 
12 ). 

Pleadings. 

None of the material facts averred in the declaration 
were denied by the defendants’ pleas (R. 5, 7, 11), and 
such facts were therefore admitted bv virtue of Law 
Rule 29 of the lower court.* 

The sole defense set up by the defendants (whose 
pleas were identical in both form and substance—R. 5, 
7,11) was that their endorsements of the note had been 
procured by false and misleading representations of 
plaintiff’s agents that plaintiff’s account with the cor¬ 
porate defendant, shown by certain records exhibited 
to them by plaintiff’s representatives, “was honest and 
correct and represented accurately all gasoline and oil 
* * * which had not been paid for by” the corporate 

* “ Every material allegation of fart in n pleading, other than of value 
or amount of damage, which is not denied by the adverse party, shall be 
deemed to be admitted, unless the latter avers that he has no knowledge 
or information thereof sufficient to form a belief, in which case it shall 
be deemed to be denied . 7 ’ 


I 

i 


defendant, when the fact, as alleged, was that the com¬ 
partments of plaintiff’s tank trucks from whicji gaso¬ 
line was delivered into the underground tanksj at the 
corporate defendant’s service station “were improp¬ 
erly marked” so that on every delivery of gjasoline 
“there was a large shortage”, and that plaintiff “knew 
that said representations were false or, except for a 
reckless and wanton disregard of the truth or falsity” 
thereof “plaintiff would have known them to be false”. 
Wherefore, the pleas charged, the defendants’ endorse¬ 
ments were induced by fraud. i 

Cramer, by an additional plea, set up certaiii other 
facts as a defense (R. 13), but a demurrer thereto was 
sustained (R. 16), and no error is assigned up<j>n this 
ruling (R. 19). j 

Upon plaintiff’s denial by replications of the above 
charges (R. 8, 10, 14), issue was joined by the defen¬ 
dants (R. 11), who, at the trial, assumed without! ques¬ 
tion the burden of proof upon the single issue of [fraud 
(R. 22). | 

One of the facts averred in the declaration (R. 2), as 
well as in the particulars of demand attached thereto 
(R. 4), was that plaintiff had given credit upoh said 
note for the sum of $113.18 on account of overcharges 
to the corporate defendant on deliveries of plaihtiff’s 
products, which overcharges, as shown by the replica¬ 
tion (R. 9, 10, 15) were the result of inaccuracy }n the 
marking (gauging) of certain compartments of 4 tank 
truck of the plaintiff, first discovered by plaintiff about 
the middle of January, 1934 ,—three months aft^r the 
note tv as executed. That this credit was given w^s not 
denied by any of the defendants in either their pldas or 
their testimony, nor does the record contain any asser¬ 
tion bv anv of them that the sum so credited did not 

V * 
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represent the full amount of shortages in gasoline de¬ 
liveries by plaintiff. 

Uncontroverted Facts. 

The attention of the court is invited to the following 
material and uncontroverted facts, all of which are set 
forth in either the pleas or the testimony of the defen¬ 
dants themselves: 

At the time the note was executed, defendant Cramer 
was president, manager and a stockholder (R. 23) of 
the corporate defendant; defendant Grace E. Nichol¬ 
son owned a controlling stock interest in said corpora¬ 
tion and was an officer thereof (R. 26); and defendant 
Joseph H. Nicholson was the husband of said Grace E. 
(R. 27). The corporate defendant was, when the note 
was given, indebted to plaintiff “in a large sum of 
money ” and desired additional credit from the plaintiff 
(R. 5, 7, 12). Plaintiff agreed to extend the further 
credit provided Cramer and the two Nicholsons would 
endorse a note of the corporate defendant for the 
amount of the then existing indebtedness to plaintiff 
(R. 5, 7, 12). The note sued on was thereupon exe¬ 
cuted bv the corporate defendant and endorsed bv the 
defendants (R. 5, 7, 12). No claim has been made by 
any of the defendants, either in their pleas or testi¬ 
mony, that plaintiff did not fulfill its agreement by ex¬ 
tending the desired further credit following the deliv¬ 
ers of the note. The amount stated in the note was the 
amount shown by the books of both the plaintiff and 
the corporate defendant to be the then indebtedness to 
plaintiff (R. 6, 7, 12, 26) for petroleum products pur¬ 
chased by the corporate defendant from plaintiff (R. 6, 
7, 12, 23). The corporate defendant was in business 
only two and one-half years (R. 24), that is, from May 


0 


ceased 

usiness 


1, 1931 to November 23, 1933 (R. 23, 26). On Novem¬ 
ber 23, 1933, it leased its service station referred to 
above (which was located at Peabody Street an^l Geor¬ 
gia Avenue, this City,—R. 26) to Hill and Tibbetts (R. 
23). All business relations with plaintiff then 
(R. 23), the corporate defendant went out of b 
(R. 26), and defendant Cramer became manageij* of the 
same station for Hill and Tibbetts (R. 23). Sorhe time 
“thereafter” inaccuracies in the markings of th'p gaso¬ 
line compartments were discovered by Cramer (|R. 23), 
—but how long this was after plaintiff ceasecj to do 
business with the corporate defendant, Crameij failed 
to state or even approximate (R. 22-26). While the 
corporate defendant was in business it was troubled 
with shortages (R. 24, 25, 27), and prior to thejexecu¬ 
tion of the note plaintiff sent two men from it^ audit 
department to assist Cramer in locating the chuse or 
causes of the shortages (R. 24). These men “forked 
on the place and on the books” for three months, but 
shortages still appeared (R. 24, 25). 


Evidence. 


The onlv evidence adduced at the trial was the testi- 
mony of the three defendants themselves, the w^iole of 
which will be found at pages 22 to 28 of the record. 

The testimony of the two Nicholsons was verf brief 
(R. 26-28) and neither gave any evidence tending in 
the slightest degree to prove that at any timej while 
plaintiff was doing business with the corporate jdefen- 
dant there were any shortages in plaintiff’s deliveries 
of gasoline. 

Mrs. Nicholson was actively engaged in the opera¬ 
tion of the business after the first year (R. 27), jwhich 
would be from about May, 1932 to November 23j 1933. 
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According’ to the pleas of all of the defendants, the 
business included the sale of oil and automobile acces¬ 
sories as well as gasoline (R. 5, 7, 12). Mrs. Nicholson 
testified that they “were troubled with shortage” (R. 
27) but she did not say or suggest that the shortage was 
in gasoline. Nor did she pretend to have the slightest 
knowledge as to the truth or falsity of the representa¬ 
tions as to the amount of the indebtedness which were 


alleged to have been made to her by plaintiff’s agents 
at the time the note was executed (R. 7). 

Mr. Nicholson had been physically disabled for five 
years and at no time had any part in the operation of 
the corporate defendant’s business (R. 27, 28). 

It necessarily follows that if a prima facie case upon 
the charge of fraudulent representations was made by 
the defendants’ evidence, it must have been by the tes¬ 
timony of defendant Cramer alone. His complete tes¬ 
timony will be found at pages 22 to 2G of the record and 
appropriate comments thereon are contained in the ar¬ 
gument which follows. 


The trial justice having granted plaintiff’s motion 


for a directed verdict at the close of defendants' evi¬ 


dence, a motion for new trial was filed, argued and sub¬ 
mitted (R. 17). In overruling the motion, the court 


filed the following memorandum: 


“Careful consideration of the arguments and of 
the briefs submitted by counsel has not changed 
the view of the court that the evidence submitted 
on the trial of the case is not sufficient to go to the 
jury on the issue of fraud. The motion for a new 
trial is accordingly denied.” (R. 17.) 
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Assignment of Errors. 

i 

The only exception taken by defendants at the trial 
was to the ruling- of the court in directing a verdict for 
plaintiff at the close of defendants' evidence i(R. 28). 
Thi s exception has been made the basis of six Separate 
assignments of error (R. lb), but as all are directed to 
the one ruling mentioned, it is unnecessary jto give 
separate consideration to them. 


Argument. 

■ 

The witness Cramer did not pretend to any knowl¬ 
edge that the tank compartments of plaintiff's truck 
were at any time improperly marked while deliveries 
were being made to the corporate defendant. Tfhe first 
knowledge or information lie had of any inaccurate 
marking was some time after the corporate defendant 
had gone out of business,—whether a month| or six 
months afterwards he did not state or even approxi¬ 
mate (R. 23). Neither did he pretend to halve any 
knowledge that overcharges were made by the plaintiff, 
much less of the extent of such alleged overcharges. 
On the contrary Cramer testified that the corporate de¬ 
fendant's records were not such as would enable him 

i 

to determine the amount of alleged overcharges (R. 
24). Neither did Cramer’s testimony indicate that 
plaintiff had anv greater knowledge or reason if or be- 
lief of improper markings of tanks or shortages jin gas¬ 
oline deliveries than he himself possessed. In fgct, the 
reasonable inference, from his testimony in regard to 
assistance rendered by plaintiff in endeavoring!to dis¬ 
cover the cause of shortages occurring at the (service 
station, is that neither Cramer nor plaintiff, ppor to 
the execution of the note, had any reason whatever to 
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believe that the shortages with which thev were 
troubled were in gasoline deliveries. In this connec¬ 
tion, Cramer testified as follows: 

“Prior to the execution of the note we made 
every effort to ascertain how the shortage arose, in 
fact we brought in Standard Oil representatives 
who came in there and ivorked on the place and on 
the books and made up a statement for us every 
day, and they still showed a shortage” (R. 24.) 

(Italics supplied.) 

He further stated that these men were from the plain¬ 
tiff’s audit department and that they remained at the 
service station for three months (R. 25). He also stated 
that said auditors found “ these shortages” (R. 25), 
but he did not say or suggest that the shortages found 
were in gasoline. 

If Cramer, or the men from the plaintiff’s audit de¬ 
partment, had had the slightest reason to believe that 
shortages occurring at the service station w*ere due to 
shortages in plaintiff’s gasoline deliveries they could 
have quickly ascertained whether such was the fact on 
the very first day that plaintiff’s men started to work 

at the station. All that thev needed to do was to bucket 

* 

off the tank compartments of the trucks as Cramer did 
months after the corporate defendant went out of busi¬ 
ness and when he was managing the same station for 
Hill & Tibbitts (R. 23). Cramer then found discrepan¬ 
cies betwen the compartments and the capacity mark¬ 
ings upon them, but the only definite figures he could 
recall was of one compartment which was marked 
211 gallons and bucketed off 205 gallons (R. 23), and 
he admitted “there could be that difference without 
anybody knowing it” (R. 25). 

Of course, there can be no doubt that some over¬ 
charges were made to the corporate defendant as the 
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result of certain inaccurate markings on soi^ie tank 
compartments. Plaintiff’s declaration showejl credit 
had been given by it upon the note sued oij to the 
amount of $113.18 for overcharges (R. 2), and plain¬ 
tiff's replication showed that such overcharges were 
the result of some inaccuracy in gauging (marking) of 
the tank truck compartments, which was first discov¬ 
ered by the plaintiff about the middle of January, 1934 
(R. 9, 10, 15). This, it is to be noted, was three months 
after the note in question ivas executed and nearly two 
months after the corporate defendant had gonp out of 
business. 

i 

As suggested above, Cramer’s testimony afforded no 
basis for a finding of the extent of the overcharges, and 
he did not testify, either directly or indirectly, fhat the 
amount voluntarily credited by plaintiff upon tjhe note 
was less than the corporate defendant was entitled to. 
In fact, Cramer omitted all reference in his testimony 
to the said credit, as did also all of the defendants in 
their pleas. The position which the defendants took 
in their pleas, and to which they have continued to ad¬ 
here, is that plaintiff perpetrated a fraud upqn them 
in taking a note for a larger sum than was due, and 
that the defendants should therefore be relieved alto¬ 
gether from liability upon their endorsements, j 

It mav be conceded bv plaintiff that if the defense 
here had been a partial failure of consideration, and 
the evidence had supported that defense, the judgment 
against the defendants would have been for the amount 
sued for less the amount of overcharges found by the 
jury (Code, D. C. Title 22, Section 35). But that is not 
what the defendants desired, nor did their evidence 
afford a basis for a finding by the jury of the Amount 
of the overcharges. In fact, none of them, inj either 
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their pleas or their testimony, asserted that the over¬ 
charges exceeded the amount credited by plaintiff upon 
the note. 

It is believed that Cramer’s testimony, read in the 
light of the undisputed facts previously set forth, will 
be found to fall far short of making a prima facie case 
in support of the defense of fraud, and that the most 
that can be said for it is that it may have afforded some 
slight ground for suspicion that plaintiff knew, at the 
time the note was executed, that its deliveries to the 
corporate defendant were less in quantity than indi¬ 
cated by the markings upon the compartments, and 
that the corporate defendant had been, therefore, to 
some extent, not possible even to approximate from 
the defendants’ evidence, overcharged for gasoline. 

But, under settled rules of this court, a party may 
not, even in a civil suit, be convicted of fraud upon 
mere suspicion. In Magaiv v. Huntley , 36 App. D. C. 
26, a suit to set aside a deed on the ground of fraud 
and undue influence, this court, at page 34, said: 

44 It is not sufficient to establish fraud, that the 
circumstances surrounding the execution of the 
instrument assailed may appear suspicious. The 
whole case must be strong enough to establish 
fraud.” 

The proof of fraud must be clear, as this court said 
in McDaniel v. Parish, 4 App. D. C. 213, where it was 
charged that Parish had purchased certain real estate 
and, in order to hinder, delay and defraud his creditors, 
had caused the conveyance thereof to be made to one 
McGowan. The evidence in that case established many 
suspicious circumstances, but in the opinion of the 
court it did not constitute such clear proof as the law 



I 

I 

i 


i 
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demands in such cases. In the course of the opinion, 
the court, at page 216, said: 

“ Fraud is not to be presumed, nor can ijt be es¬ 
tablished except upon clear proof. It maiy, how¬ 
ever, be established as well by circumstanti&l as by 
direct, evidence. But if the form and dejsign of 
the transaction assailed may be traced to fin hon¬ 
est and legitimate source equally as to a yorrupt 
and fraudulent one, the former should in all cases 
be preferred. Suspicious circumstances kre not 
the equivalents of proof; and unless all tile facts 
and circumstances of the case, when tajven to¬ 
gether, are strong enough to generate a clear 
rational conviction of the existence of the fraud 
charged, that conclusion ought not to be Adopted 
which will destroy a prima facie good title tp prop¬ 
erty, and blacken the characters of the parties 
concerned . 9 9 

i 

! 

The last half of the above quotation was j quoted 
with approval in the later case of Magaiv v. Huntley, 
supra, at page 35. 

In the recent case of New York Title <£ Mort\ Co. v. 
Hutton , 63 App. I). C. 266, appellee had sued to Recover 
the purchase price of certain corporate stock upon the 
ground that she had relied upon representations of 
appellant which were false, fraudulent and deceitful. 
In reversing a judgment in plaintiff’s favor, th|} court 
held that the trial justice erred in refusing tp grant 
the defendant mortgage company’s motion |for a 
directed verdict, saying at page 268 of the opinion: 

“Counsel for all parties apparently agrqe that, 
in order to establish the charges of the declara¬ 
tion, the plaintiff must show that the representa¬ 
tions made by the defendant were material; that 
they were false; that thev were not actuajlv be- 
lieved by defendant, on reasonable grounds* to be 


true; that the representations were made with the 
intent that they should be acted on by the plain¬ 
tiff; that they were acted on by her to her damage; 
and that in doing’ so she was ignorant of the falsity 
and reasonably believed the statements to be true. 
See Southern Development Co. v. Silva, 125 U. S. 
247, 250, 8 S. Ct. 881, 31 L Ed. 678.” 

Plaintiff'S| counsel have been unable to find authori¬ 
ties directly, in point upon the case as made by the 
pleadings and evidence in the instant case. Perhaps 
the closest is Alplier-Kur-Greenberg Co. v. Ilolobar, 
54 App. D. C. 236. A jobber there sued the endorser 
of a promissory note of the purchaser of a stock of 
jewelry. One of the defenses interposed by the en¬ 
dorser was that plaintiff had fraudulently misrepre¬ 
sented to the maker of the note the value and char¬ 
acter of the goods sold. This court held that the evi¬ 
dence was not sufficient to justify the submission of the 
issue of fraud to the jury, and in its opinion, at page 
239, said: 

“If the goods were not as represented, that 
might be ground for rescission, but, taken alone, 
would not be proof of fraud. If the goods re¬ 
ferred to were brass, there is nothing to show 
that the plaintiff in error [jobber] knew it, or that 

the deliverv of them was not the result of an inno- 
* 

cent mistake.” 

One other decision much in point is Daniel v. Learned , 
188 Mass. 294, a suit by the payee against the makers 
of a. promissory note for the balance due plaintiff for 
the removal of a certain building. The note was exe¬ 
cuted upon the completion of work, and upon plain¬ 
tiff’s representation that his account then presented 
to defendants was true, which representation was re¬ 
lied upon by defendants. It later developed that de- 
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fendants owed plaintiff substantially less than the 
amount shown by plaintiff’s said account, anpl defen¬ 
dants contended that this inaccuracy was kijiown by 
the plaintiff when he presented his account. |The de¬ 
fenses interposed were want of consideration jmd mis¬ 
representations as to the amount due. The Appellate 
court observed that there was no evidence tha|t defen¬ 
dants ever endeavored to rescind on the grbund of 
fraudulent representation, and that “The (inly use 
made of the alleged fraud was by plea in thislaction” 
(p. 295). And continuing the court said, a|t pages 
296, 297: ' | 

“The defendants in their brief seem to concede 
this general rule as to notes given for goods sold, 
but argue that the rule is not applicable tp a case 
like this, where there is nothing to return; that 
the defendants received nothing, and therefore 
there was nothing to return. When the parties 
met to settle the accounts, the plaintiff was en¬ 
titled to receive the balance due him, and to re¬ 
ceive it at once in money, and if not paid) he had 
the right to sue at once to recover it. T]he note 
was given in payment of the balance dub. The 
note was not payable until the expiration) of two 
months. By taking it the plaintiff had lost his 
right of action upon the account and had) gained 
a right of action onlv on the note. He had Host his 
right to sue immediately if not paid, and jhad en¬ 
tered into an obligation to wait two months for 
his pay. The defendants, who were unablej to pay, 
were discharged from their liability on ;the ac¬ 
count, and the time in which they could be com¬ 
pelled to pay was postponed two months. |If it be 
assumed that they had the right to rescjind the 
settlement and avoid the note for fraud, the case 
shows that they did not do it, or offer tp do it. 
They availed themselves of the benefit conferred 
upon them by the contract, namely, two rfionths’ 
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immunitv from liability to a suit, and having got 
the benefit of this delay, they attempt to avoid the 
note and remit the plaintiff to his original right 
to sue on the account. The same principles out of 
which spring the rules above mentioned with ref¬ 
erence ito a note given to a fraudulent seller by a 
defrauded buyer are applicable to the state of 
things found here, and should be applied. By 
applying them, justice is worked out, and no prin¬ 
ciple of law is violated.” 

For the, reasons above cited, the Massachusetts 
court overruled the defendants’ exceptions to the judg¬ 
ment in favor of plaintiff. 

Plaintiff’s counsel believe that it has been clearlv 

•» 

shown that defendants did not make a prima facie case 
by their evidence upon the single issue of fraudulent 
misrepresentations, but even if they had done so, they 
would not be entitled to the relief which they here seek, 
namely, to be fully discharged from all liability upon 
their contract. This court, in Wyatt v. Madden, 59 
App. D. C. 38, at p. 39, clearly and definitely stated the 
remedies available in such cases, as follows: 

“One who has been induced to enter into a con¬ 
tract by false and fraudulent representations may 
rescind the contract; or he may affirm it, keeping 
what he has received under it, and maintain an 
action to recover damages he has sustained by 
reason of the fraud; or he may set up such dam¬ 
ages as a complete or partial defense if sued on 
the contract by the other party.” 

None of the above remedies was invoked by these 
defendants. Had they set up a claim for damages sus¬ 
tained by reason of the alleged fraud, and by their 
evidence made a prima facie case of fraudulent mis¬ 
representations, and presented a satisfactory basis for 
measuring the damages resulting to them, a very dif- 
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ferent case would have been presented. It is! not re¬ 
markable that defendants’ counsel, with afl their 
ability and industry, have been unable to discover any 
decided case in support of their contention tjhat the 
defendants should he wholly discharged from all 
liability upon their contract. Certainly nonej of the 

decisions cited in their brief, which are no\i- to be 

. i 

briefly considered, constitute authority for the jmusuai 
defense made in this case. 


Appellants’ Citations. 

In not one of the cases cited in appellants’ brief was 
the party to whom the fraudulent misrepresentations 
were alleged to have been made granted thq relief 
which the defendants here seek, nor were the facts in. 
any of said cases at all similar to the facts of the in¬ 
stant case. 

In every one of said cases, in which any relief was 
granted (save McM idlin’s Admr. v. Sanders, Keifer v. 
Rogers, and Hazard v. Irwin —all presently to be re¬ 
ferred to) the complaining party sought and was 
awarded compensation in damages for the loss sus¬ 
tained by reason of the misrepresentations. 

It therefore seems unnecessary for counsel to|review 
all of the cases cited by appellants, but references fol¬ 
low to many of them upon which counsel wish t|) make 
brief comments, including the three last abovb men¬ 
tioned. 

M’Ferrari v. Taylor, 3 Cranch 270, is cited at ipage 8 
of appellants’ brief, with a supposed quotation from 
the opinion of the court, but reference to the |report 
will at once disclose that the quoted language is not to 
be found in the opinion. It does appear, however, in 
the argument of counsel. 
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At pages 6 and 7, appellants quote from two Michi¬ 
gan cases ( Aldrich v. Scribner , 154 Mich 23, and Rosen- 
burg v. Cyrowski, 227 Mich. 508), upon which appel¬ 
lants appear to place great reliance, and which are to 
the effect that the absence of bad faith will not defeat 
a suit or defense based upon false and fraudulent rep¬ 
resentations. Appellants’ counsel evidently overlooked 
the statement of the Michigan court, at pages 27, 28, 
of its opinion in the Aldrich case, that the principle 
stated “is peculiarly a Michigan rule” and that else¬ 
where it must be shown that “the person making the 
statement, or the person responsible for it, either 
knows it to be false or is culpably ignorant (that is, 
recklessly and consciously ignorant) whether it be true 
or not”. (Italics supplied.) 

The first of the three cases, cited by appellants and 
referred to above, in which other relief than the award 
of damages was granted, is McMidlin’s Admr. v. San¬ 
ders, 79 Ya. 356. The facts there were that Sanders 
purchased land from McMullin upon the latter’s rep¬ 
resentation that the widow of his predecessor in title 
(one Beattie) had no dower interest because the land 
had been acquired by Beattie before his marriage. This 
representation proved to be untrue, and following 
Beattie’s death his widow secured a decree against 
Sanders for assignment of her dower. Sanders there¬ 
upon brought this suit and secured a decree requiring 
McMullin’s administrator to satisfv the established 

mt 

claim of Beattie’s widow. 

The second of the three cases referred to is Keifer 
v. Rogers, 19 Minn. 32, in which the relief sought and 
granted was the rescission of the sale and conveyance 
of land because of the vendor’s unintentional misrep¬ 
resentation as to the existing encumbrances thereon. 


I 


The court found that the vendor’s ignorance wjas the 

. i 

result of gross negligence , and also that vender had 
agreed that if it should be found that there were other 
encumbrances, than the one of which vendee \vfas in¬ 
formed, there should be no sale. 

The third and last of the three cases cited by 'appel¬ 
lants, in which other relief than the award of damages 
was granted, is Hazard v. Irwin, 18 Pick. 95. Tips was 
an action of covenant against guarantors of th^ pay¬ 
ment by vendee of the purchase price of a cbrtain 
engine. The defense was that the contract of purchase 
had been rescinded by vendee because of false repre¬ 
sentations by vendor as to the condition of the engine. 
The jury so found and rendered a verdict for defen¬ 
dants upon which the court in banc ordered judgment 
to be entered. j 

The only other decisions cited by appellants to which 
specific reference will be made are several from ivhich 
their brief quotes, and several cases in this court and 
the Supreme Court of the United States which are 
merely cited without comment by appellants. j 
The first case from which appellants quote (atjpage 
6) is McMidlin’s Admr. v. Sanders , 79 Va. 356, the 
essential facts of which were stated above. The j^ourt 
will find that the language quoted by appellants! is a 
part only of a short quotation in the opinion, at jpage 
364, from an earlier Virginia case. The full quotation 
shows that the court was there referring to suits for 
rescission of contracts of sale. The portion of ] this 
quotation omitted by appellants immediately precedes 
that appearing in their brief, and is as follows: j 

“ ‘The doctrine is believed to be well-settled in 
the United States that a false representation j of a 
material fact, constituting an inducement toj the 
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contract, on which the purchaser had the right to 
rely, is a ground for a rescission by a court of 
equity, although the party making the represen¬ 
tation was ignorant as to whether it was true or 
false; * * * ’ 

Another case from which appellants quote (at page 
10) is Barnes v. Union Pacific By. Co. 54 Fed. 87. 
Barnes there sued the railway company for damages 
sustained by him through the purchase of land from 
the railway company upon its false representation that 
it was the owner thereof, which representation Barnes 
had relied upon. Judgment was entered for the defen¬ 
dant upon its demurrer to the complaint but the appel¬ 
late court held that the complaint stated a cause of 
action and reversed the judgment. 

There are many cases, other than those cited in 
appellants’ brief, wherein purchasers of land or of 
personal property were induced to make their pur¬ 
chases by false representations as to the title of the 
vendor and were awarded damages when it appeared, 
as in Whitehurst v. Ins. Co., 149 N. C. 273, cited by 
appellants, that the vendee recklessly and positively 
asserted that his title was good when he was “con¬ 
sciously ignorant whether it be true or false” (p. 276). 
(Italics supplied.) 

Likewise in suits by purchasers of corporate stock 
upon the false representations of promoters or officers 
of the corporation, the courts have not denied damages 
or rescission because actual knowledge of the falsitv 
of the representations was not shown. Several of such 
cases are cited in appellants’ brief, namely, Bystrom 
v. Villard, 175 App. Div. 433, 162 N. Y. S. 100; Cole v. 
Cassidy , 139 Mass. 437; Magruder v. Montgomery , 33 
App. D. C. 133; and Milson v. Gerstenberg, 43 App. D. 
C. 165. 
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In the Bystrom v. Villard opinion, supra ($p. 102, 
103, N. Y. S.) the Court said: 

i 

i 

“The necessity for careful accuracy of state- 
ment in cases like the present is even mope pro¬ 
nounced when the person making’ the statement 
holds a position with regard to the mattejrs con¬ 
cerning which the statement is made which im¬ 
ports or implies that he has exceptional knowledge 
on the subject. For this reason the tendency of 
the courts, both in this country and in England, 
is to hold promoters and directors of companies to 
a very strict accountability for the accuracy of 
their representations, made with a view j to in¬ 
ducing strangers to the enterprise to j invest 
therein, and to refuse to extend immunity fqr false 
statements because the person making them be¬ 
lieved them to be true, if in fact they were false.” 

The last of the opinions from which appellant^ quote 
(at page 11) is Lehigh Zinc & Iron Co. v. Baynford, 
150 U. S. 665, which was a suit by the lessors of mines 
against the lessee for accrued rent. The lessee as- 
serted a counter claim for damages resulting 1 from 
false representations of the lessors which had induced 
it to enter into the lease. Judgment upon verdict for 
plaintiffs was affirmed, the Supreme Court hplding 
that the charge to the jury upon the issue of falsfe rep¬ 
resentations, a portion of which the appellants jquote, 
was correct as applied to the facts of that cash. 

The following three decisions of this Court aijid one 
decision of the Supreme Court, though merely ci);ed by 
appellants, may be briefly noticed: 

Browning v. Bank, 13 App. D. C. 1. This cjase is 
similar to the instant case in no respect whatever. 
There Browning, in order to induce the bank tb loan 
$2500.00 to one Scott, represented that he had per- 


sonal knowledge that Scott was worth $75,000.00, when 
the truth was that Browning knew as a fact that Scott 
was practically insolvent; indeed, Browning himself 
was a creditor of Scott in a large sum. The principal 
question considered by this court upon the appeal was 
the correctness of the trial court’s ruling upon prayers 
for instructions. No error being found therein, judg¬ 
ment upon verdict awarding damages to the bank was 
affirmed. 

Magruder v. Montgomery , 33 App. D. C. 133. Coun¬ 
sel have been unable to find in the opinion of the court 
the statement even “in substance” contained in appel¬ 
lants’ brief] at page 8. Montgomery there sued for 
damages for alleged false representations by Magruder 
as to the condition of a corporation of which Magruder 
was president, whereby Montgomery was induced to 
purchase certain shares of that company’s stock. Judg¬ 
ment for the plaintiff was reversed for errors in rul¬ 
ings upon evidence. Nothing is to be found in the 
opinion which appears to have any bearing upon the 
present appeal unless it be the conclusion of the court 
that there was sufficient evidence to sustain the count 
of the declaration charging that, although defendant 
did not actually know the condition of the company, 
he recklessly and negligently represented that he did 
(pp. 135,138). 

Milson v. Gerstenberg , 43 App. D. C. 165, was an 
action of damages for fraud and deceit by which plain¬ 
tiff was induced to purchase certain corporate stocks 
owned by the defendants. Judgment upon a directed 
verdict for defendants was reversed for the reason 
that upon the evidence fully set forth in the opinion a 
prima facie case was made upon the charges that the 
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representations of defendants were untrue, apd that 
defendants knew them to be untrue, or ought t'p have 
known it by reason of facts shown by the evidence to 
be within their knowledge. The opinion of th^ court 
does not at all support the defendants’ claim of error 
in the instant case. 

Cooper v. Schlesinger, 111 U. S. 148, the last! of de¬ 
fendants’ citations to be noticed, was a suit to recover 
the purchase price of goods sold. Defendants pleaded 
fraudulent representations of plaintiff upon 'which 
they relied, and asserted a counter claim for damages 
sustained as a result of plaintiff’s said misrepresenta¬ 
tions. No question was there raised as to the suf¬ 
ficiency of the defendants’ evidence, and verdict and 
judgment having been rendered for defendants, the 
only question submitted to the Supreme Court was the 
correctness of the charge to the jury in respect tp four 
distinct portions thereof. The charge, so far as jit had 
any bearing upon the exceptions taken, was set {rat in 
the court’s opinion and was approved. The only por¬ 
tion thereof material to the present case, was the [state¬ 
ment of the trial court that the representation mpst be 
“of existing facts that turn out to be false an4 that 
the party at the time knew to be false”. 

j 

Having now reviewed every case from which Appel¬ 
lants have quoted, and every decision of this court 
and the Supreme Court which they cite without! com¬ 
ment, it would serve no useful purpose to revieV the 
other state decisions cited by them. All of the jatter 
have been examined and none of them afford any sup¬ 
port to the appellants’ contentions. 

It is respectfully submitted that a prima facie case 
of fraud was not made by the evidence adduced at the 
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trial of the instant case, and that the trial justice was, 
therefore, not only justified in granting the motion for 
a directed verdict, but that it would have been an abuse 
of discretion to have sent the case to the jury. 

Walter C. Clephaxe, 
i J. Wilmer Latimer, 

Gilbert L. Hall, 

Attorneys for Appellee. 




